Date:

Published: Aug, 24, 2001
Expires: Sept. 23, 2001

U.S. Army Corps
of Engineers In Reply Refer To:
Buffalo District CELRB-CO-R RE: 2001-1 Section: NY 10 and 404

NATI ONW DE PERM T REI SSUANCE REQUEST FOR
COMMENTS AND PUBLI C HEARI NG

On August 9, 2001, the U S. Arny Corps of Engineers published in

t he Federal Register its proposal to reissue the Nationwi de Permts
(NWPs). Enclosed Is an index of the proposed NWPs and conditions
(Encl osure 1). Anyone wi shing to provide coments nmay obtain a
full text copy of the NWPs through the Corps Hone Page or GPO
Federal Regi ster address |isted bel ow.

The U. S. Arny Corps of Engineers Headquarters O fice will conduct a
public hearing in Washi ngton, D.C., on Septenber 12, 2001, at the
GAO Buil ding, 7'" floor auditorium The intent of this hearing is to
solicit public coments, both oral and witten, on the NW Program
as a whole or on individually proposed NWPs on a national |evel.
The public record for this hearing will conclude at close of

busi ness Septenber 22, 2001. This date is separate fromthe
Federal Register notice closing date for the receipt of witten
comments. For further information on the hearing or the proposed
NWPs, pl ease cont act

M. Rich Wiite at (202)761-4599, or M. Sam Collinson, at
(202) 761- 4594.

NWPs are general permts issued on a nationw de basis to authorize
m nor activities with mniml evaluation tinme. Sonme activities
aut hori zed by NWPs require pre-construction notification to the

Di strict Engi neer before commencing with the work. This
notification requirenent to the District Engineer is necessitated
to ensure that activities authorized by these NWs have m ni nal

i ndi vi dual and cunul ative adverse inpacts on the aquatic

envi ronnent .

This notice is the public’s opportunity to comment on the proposed
re-i ssuance of existing NWs and conditions. Comments on nati onal
issues relating to these NWPs shoul d be sent to the GAO Buil di ng,
O fice of the Chief of Engineers, Regulatory Branch (ATTN:
CECWOR), 441 G Street, N.W, Washington, D.C. 20314-1000.
Comrents on the proposed new and nodified NWPs are due by Septenber
24, 2001.

In addition to the NW general conditions, Division Engineers are
aut horized to add regional conditions specific to the needs and/ or
requi renents of a particular region or State. Regional conditions
are an inportant mechanismto ensure that inpacts to the aquatic



envi ronment authorized by the NWPs are m nimal, both individually
and

cunul atively. Division Engineers may al so suspend or revoke
specific NWPs in certain geographic areas (e.g., States or

wat er sheds) or high-val ue aquatic systens where inpacts authorized
by those NWPs may be nore than mnimal. Enclosed with this public
notice (Enclosure 2) are the regional conditions currently under
consi deration by the G eat Lakes and Chio River Division for
portions of New York State |ocated within the Buffalo District
Regul at ory Boundaries (Enclosure 3). The Buffalo District is
seeking coments on the proposed regional conditions and on the
need for additional regional conditions to help ensure that inpacts
aut hori zed by the proposed NWPs are mnimal. In response to the
coments received on regional conditions, an additional public
noti ce announci ng any additional proposed regional conditions wll
be published. When the Division Engi neer approves regional
conditions, those regional conditions beconme effective when the
final NWP public notice is announced. Unless otherw se noted, al
proposed regional conditions listed on this enclosure are
applicable for activities in the portions of the State of New York
within the boundaries of the Buffalo District. Coments on
regional issues pertinent to the proposed NWPs and regi onal

condi tions should be sent to Bridget Brown, U S. Arny Corps of

Engi neers, Buffalo District, 1776 Ni agara Street, Buffalo, New York
14207, (716)879-4365, or by email: Dbridget.brown@sace.arny.m!|l
Coments are due by Septenber 23, 2001. Simlar public notices
proposi ng regional conditions in other regions or States are being
publ i shed concurrently by other division or district offices.

For those NWPs that result in a discharge into waters of the United
States, individual Tribal or State Section 401 Water Quality
Certification or waiver is required. Additionally, State Coastal
Zone Managenent Act consistency concurrence or waiver is required
for those NWP activities within or affecting the State's Coast al
Zone. The Corps believes, in general, that these NWPs conply with
State Water Quality Certification standards and are consistent with
State Coastal Zone Managenent Pl ans. However, Corps Districts are
working individually with the appropriate State or Tribal agencies
to identify and resol ve any issues before finalizing these NWPs.

Provi si onal determ nations, including environmental docunments, have
been prepared indicating that these NWPs conply with the

requi renments for issuance under general permt authority. These
docunents, as well as the proposed NWPs and public hearing
information, are available for viewng at Buffalo District, 1776

Ni agara Street, Buffalo, New York 14207 or on the Internet at the
addresses |listed bel ow

The Corps will prepare final decision docunments when the NWPs are

i ssued or nodified. These docunents will be available as indicated
in the precedi ng paragraph. Furthernore, the NW deci sion
docunents wi ||l be supplenented by Division Engineers to address
their decision concerning regional conditions of the NWPs



| nt er net addr esses:

http://ww. usace.arny.m | /inet/functions/cw cecwo/reg/.

As an alternate, World Wde Web users can access the Federal
Regi ster through the Government Printing Ofice (GPO at
http://ww. access. gpo. gov/

Paul G Leuchner
Chi ef, Regul atory Branch

NOTI CE TO POSTMASTER: It is requested that this notice be
post ed conti nuously and conspi cuously for 30 days fromthe
dat e of issuance.



ENCLOSURE 1

Nati onwi de Permts, Conditions, Further |Information, and

Definitions

Proposed Nationwi de Permts

1. Aidsto Navigation

2. Structuresin Artificid Candls

3. Maintenance

4. Fish and Wildlife Harvesting, Enhancement, and Attraction Devices and Activities
5. Scientific Measurement Devices

6. Survey Activities

7. Outfall Structures and Maintenance

8. Oil and Gas Structures

9. Structures in Feeting and Anchorage Areas

10. Mooring Buoys

11. Temporary Recreationa Structures

12, Utility Line Activities

13. Bank Stabilization

14. Linear Transportation Projects*

15. U.S. Coast Guard Approved Bridges

16. Return Water From Upland Contained Disposal Areas
17. Hydropower Projects

18. Minor Discharges

19. Minor Dredging

20. Oil Spill Cleanup

21. Surface Cod Mining Activities®

22. Remova of Vessls

23. Approved Categorica Exclusons

24. State Administered Section 404 Programs

25. Structura Discharges

26. RESERVED

27. Stream and Wetland Restoration Activities*

28. Modifications of Exiging Marinas

29. Snglefamily Housing

30. Moist Soil Management for Wildlife

31. Maintenance of Existing Flood Control Facilities*
32. Completed Enforcement Actions

33. Temporary Construction, Access and Dewatering
34. Cranberry Production Activities

35. Maintenance Dredging of Existing Basins

36. Boat Ramps

37. Emergency Watershed Protection and Rehabilitation*
38. Cleanup of Hazardous and Toxic Waste

39. Reddentid, Commercid, and Inditutiona Developments®
40. Agricultura Activities*

41. Reshgping Exiging Drainage Ditches

42. Recregtiond Facilities*

| ndex of



43. Stormwater Management Fecilities*
44. Mining Activities

Nationwide Permit Genera Conditions

Navigation

Proper Maintenance

Soil Erosion and Sediment Controls
Aquatic Life Movements*

Equipment

Regional and Case-by-Case Conditions
Wild and Scenic Rivers

Tribd Rights

Water Quality*

10. Coagtal Zone Management

11. Endangered Species

12. Higtoric Properties

13. Notificatior*

14. Compliance Certification

15. Use of Multiple Nationwide Permits.
16. Water Supply Intakes

17. Shelfish Beds

18. Suitable Materia

19. Mitigatiort

20. Spawning Areas

21. Management of Water Flows*

22. Adverse Effects from Impoundments
23. Waterfowl Breeding Areas

24. Removd of Temporary Fills

25. Dedgnated Critica Resource Waters
26. Fills Within 100-year Hoodplains*
27. Congtruction Period *

CoOoNoOURWNEF

Definitions

Best Management Practices
Compensatory Mitigation
Creation

Enhancement

Ephemeral Stream

Farm Tract

Flood Fringe

Foodway

Independent Utility
Intermittent Stream

Loss of Waters of the United States
Non-tida Wetland



Open Water

Perennid Stream

Permanent Above-grade Fill
Preservation

Restoration

Riffle and Pool Complex
Single and Complete Project
Stormwater Management
Stormwater Management Facilities
Stream Bed

Stream Channelization

Tidd Wetland

Vegetated Buffer

Vegetated Shdlows
Waterbody

* Proposed change, smplification or modification to NWP or General Condition



ENCLOSURE 2

PROPOSED NATIONWIDE PERMIT REGIONAL CONDITIONSFOR THE PORTION OF
NEW YORK STATE WITHIN THE BUFFALO DISTRICT

| . Per mit-Specific Conditions:

List of Proposed Regiona Modifications and Conditions for NWP 3:

@ The Pre-Congtruction Notification (PCN) (Nationwide Permit General Condition No. 13 -

Noatification) for activities involving the removad of accumulated sediments and debrisin the vidnity
of existing structures to restore the waterway to previoudy existing depths, must include evidence of
such depths. If thisinformation in not available, the PCN must include  evidence of the exigting depths
immediately outside the proposed work area.

(b) A PCN isrequired for any proposed repair, rehabilitation, or reconstruction of existing

bulkheads that extend waterward more than eighteen (18) inches from the existing bulkhead.  The
PCN mugt include justification for awaterward extension exceeding eighteen (18) inches, such as
geologic conditions, engineering requirements, etc.

(© For activitiesinvolving pouring of concrete into waters of the United States, the permittee
must employ watertight forms. The forms shdl be dewatered prior to the pouring of ~ concrete.

(d) A PCN isrequired for maintenance activities that involve discharges of dredged or fill
materid into waters of the United States for the purpose of creating temporary structuresto
facilitate work such as groins, work pads, laydown aress, cofferdams, staging areas or smilar  fills

List of Proposed Regiona Modifications and Conditions for NWP 7:

(&(@ ThePCN shdl include measures to protect aquatic resources from known contaminants. Such
measures shdl include, but are not limited to isolating the area from the larger waterbody, usng
hydraulic dredging, €tc.

List of Proposed Regional M odifications and Conditions for NWP 12:

@ Materids resulting from trench excavation for utility line ingtdlation which are temporarily
Sdecadt into waters of the United States must be backfilled or removed within thirty (30) days of
the date of their deposition.

(b) For permanent access roads and electric or pumping substations, the PCN shdl include a

detalled judtification of the need for their placement within waters of the U.S,, including wetlands, and a
written discussion to support the applicant's assertion that additiond avoidance and minimization measures
are not practicable.

(© For agrid transmission lines across navigable waters:

a Thefdllowing minimum clearances are required for agrid transmission lines across navigable



(d)

waters of the United States. These clearances are related to the clearances over the navigable channdl
provided by existing fixed bridges or clearances which would be required by the United States Coast
Guard for new fixed bridgesin the vicinity of the proposed aerid transmisson line. These clearances
are based on the low point of the line under conditions producing the grestest sag, taking into
consderation temperature, load, wind, length of span, and type of supports as outlined in the Nationa
Electrical Safety Code:

Nomind Sysem Voltage (kV) Minimum additiond
clearance (ft.) above
clearance required for

bridges
115 and below 20
136 22
161 24
230 26
350 30
500 35
700 42
750 and above 45

b. Clearances for communication lines and other agrid crossings must be aminimum of 10 feet
above clearances required for bridges, unless specificaly authorized otherwise by the Digtrict Engineer.

c¢. Within 60 days of completion of the work, the permittee shal furnish the Corps and Nationa
Oceanic And Atmospheric Adminigtration, Nationa Ocean Service, N/CS261, Marine Chart Division,
Nautical Data Branch, Station 7317, 1315 East-West Highway, Silver Spring, MD 20910-3282, with
certification that the aerid wire has been ingaled in compliance with the gpproved plans. The
certification shdl include a survey, conducted by alicensed surveyor, which clearly shows the minimum
clearance of the aerid wire above the mean high water line a the mean high water line a the time of the
survey. The certification shall dso include a statement by the permittee that the clearance of the wirg(s),
at maximum sag conditions, shdl never be less than the clearance shown on the gpproved plans.

For Buried Cables and Pipelines Across Navigable Waters and Federd Navigation Channds.

a Thetop of the cable or pipeline crossing any Federd project channel shall be located a
minimum of 15 feet below the authorized project channel depth. The Didtrict Engineer, on a case-by-
case bas's, may modify this depth requirement where circumstances are deemed appropriate. In areas
outsde of Federa project channels, the top of the cable or pipeine shal be located a minimum of 4 feet
below the existing leve of the waterway substrate. Where trenching and backfilling are proposed,
backfill materid shdl condst of suitable heavy materids and shal be placed no higher or lower than the
adjacent river bottom devation.

b. Within 60 days of completion of the work, the permittee shdl furnish the Corps and the
Nationa Oceanic And Atmospheric Administration, National Ocean Service, N/CS261, Marine Chart
Divison, Nautica Data Branch, Station 7317, 1315 East-West Highway, Silver Spring, MD 20910
3282, with certification that the cable or pipeine has been ingaled in compliance with the gpproved
plans. The certification shdl include a survey, conducted by alicensed surveyor, which clearly shows



the elevations and alignment of the cable or pipeine across the waterway. |If the post-completion survey
reveals a discrepancy between the authorized and actud dignment of the cable or pipdline, the permittee
shdl note clearly these discrepanciesin the survey.

¢. Within 15 days after completion of the authorized work, the permittee shal post visble
signage on weatherproof placards no smaller than 4 feet by 4 feet on each shordline at the location of
the authorized crossing. The placard shdl contain language informing waterway users of the presence of
acable or pipdline crossing (e.g., "WARNING - CABLE [or PIPELINE] CROSSING"), unless
specificaly authorized otherwise by the Didtrict Enginesr.

List of Proposed Regional M odifications and Conditions for NWP 14:

@

(b)

Discharges of fill materid associated with temporary road crossings in wetlands shal be
placed on filter fabric. All temporary road crossings shdl be removed upon completion of
the work and the disturbed area restored to preconstruction contours, elevations and wetland
conditions.

This Nationwide Permit does not apply to discharges in Cross Lake and adjacent wetlands or
within adjacent sections of the Seneca River including adjacent wetlands within the limits of the

Buffalo Digtrict’s Cross Lake Flooding study.

List of Proposed Regional M odifications and Conditions for NWP 27:

@

The Buffalo Didtrict has not proposed any specific regiona conditions for this NWP, other
than the Generally-Applicable conditions listed in Section 111 below.

List of Proposed Regiona M odifications and Conditions for NWP 39:

@

(b)

(©

(d)

This nationwide permit does not apply to regulated activities that involve the discharge of dredged or fill
materid into open waters below the ordinary high water mark for dl navigable waters, the Finger Lakes,
Chautaugua Lake, and al other lakes and ponds exceeding 75 acres in open water area.

A PCN isrequired for any discharge into those Waters of the United States identified in Section [1.A.
below.

The regulated activity cannot cause the loss of aress classified as bogs or fens, as determined by the
Buffalo Didrict Corps of Engineers.

All fillsfor recreation activities associated with the development proposed as part of this
authorization must not substantially deviate from natura landscape contours and bedesigned  to

minimize adverse effects to waters of the United States, including wetlands and riparian areas. Thisshal be
accomplished through the use of practices such as integrated pest management, adequate stormwater
management facilities, vegetated buffers, reduced fertilizer use, etc.

C)

This nationwide permit does not apply to dischargesin Cross Lake and adjacent wetlands or
within adjacent sections of the Seneca River including adjacent wetlands within the limits of
the Buffdo Didrict’s Cross Lake Fooding study.



List of Proposed Regional M odifications and Conditions for NWP 40:

@ Non-USDA program participants or USDA program participants for which the proposed work
does not qudify for authorization under paragraph (&) of this NWP, must demonstrate that the  building
is necessary for the agricultura production of the land.

List of Proposed Regional M odifications and Conditions for NWP 41:

@ Materids resulting from the reshaping activities which are temporarily sdecast into waters of the U.S.
must be removed within 30 days of the date of depostion.

(b) The permittee must provide documentation on the servicesbility of the ditch sysem and a
history of maintenance activity with the PCN.

(0  Theregulated activity cannot cause the loss of aress classified as bogs or fens, as determined
by the Buffalo Didtrict Corps of Engineers.

List of Proposed Regiona M odifications and Conditions for NWP 42:

@ Thisauthorization is not available for congtruction or expansion of any golf course or ki resort.
(b) Parking facilities authorized under this nationwide permit must consst solely of previous surfaces.
(© This nationwide permit does not gpply to regulated activities that involve the discharge of

dredged or fill materid into open weters below the ordinary high water mark for dl navigable  waters,
the Finger Lakes, Chautauqua Lake, and dl other l1akes and ponds exceeding 75 acres in open water area.
(d)  The permittee must avoid and minimize impacts to wetlands at the project ste to the

maximum extent practicable. The PCN must include awritten Statement supporting the
assartion that additiona avoidance and minimization measures are not practicable.

(6 A PCNisrequired for any dischargeinto those waters of the United States identified in Section I1.A.,
below.

® For dl discharges exceeding 1/10 acre the mitigation replacement ratio to offset losses of
water of the United States, including wetlands, will be aminimum of 1:1.

(@  Theregulated activity cannot cause the loss of aress classified as bogs or fens, as determined
by the Buffalo Digtrict Corps of Engineers.

Lis of Proposed Regiona Modifications and Conditions for NWP 43:

€) This authorization is not available for new sormwater management facilities

(b) The regulated activity cannot cause the loss of areas classified as bog or fens, as determined



by the Buffalo Didtrict Corps of Engineers.

List of Proposed Regiona M odifications and Conditions for NWP 44:

@ The Buffalo Digtrict has proposed to revoked this NWP.

|1 Region-Specific Conditions

A. The prospective permittee must notify the Digtrict Engineer in accordance with the “Notification” genera
condition for any discharges subject to Nationwide Permits 39 and 42, into the following waters of the United
States:

Cayuga County

0 Bear Swamp, Town of Sempronius
0 Montezuma Wetlands, Towns of Conquest and Montezuma

Chautaugua County

0 Alder Bottom Swamp, Towns of Sherman and Clymer

Cortland County

0 Beaver Brook fens, Cortland marl ponds and Chicago Bog, Town of
Cortlandville

Jefferson County

0 Adams Swamp, Town of Adams
0 Johnny Cake Road Sinkholes, Town of Cape Vincent

Lewis Cou

0 Blue Swamp, Town of Croghan

0 Bonaparte Swamp, Town of Diana
o Carley Swamp, Town of Diana

Madison County

o Fiddler’s Green, Town of Eaton
0 Nelson Swamp, Towns of Cazenoviaand Nelson

Monroe County

0 Thousand Acre Swamp, Town of Penfied



Niagara County

o Klydd Wetland, Town of North Tonawanda

Oneida County
0 Rome Sand Plains wetlands, City of Rome

Ontario County
0 Honeoye Inlet wetlands, Towns of Canadice and Richmond

Oswego County

0 Regan's Silver Lake (aka Mud Pond Fen), Town of Oswego

o North and South Pond and adjacent fens, Tug Hill Plateau,
Town of Amboy

0 Boylston Tamarack Swamp, Town of Boylston

o Fox Brook Swamp, Towns of Orwell and Redfidd

0 Big Bay Swamp and Toad Harbor Swamp, Towns of Congtantia
and West Monroe

Seneca County
0 Junius Ponds, Town of Junius

Tompkins County

o Fall Creek and Beaver Brook Fens, Towns of Dryden and Groton

Wayne County
0 Zurich Bog, Town of Arcadia

Wyoming County

0 Java Lake wetlands and Y ounger Road fens, Towns of Javaand Arcade
B. If the proposed activity would take place within one of the following designated specid management areasin
the Coastd Zone of the State of New Y ork, the applicant must obtain consistency certification concurrence
from the New Y ork State Department of State prior to the commencement of work:

1. Regiona Coastd Management Programs,

2. Locd Waterfront Revitdization Programs,



3. Sgnificant Coastd Fish and Wildlife Habitats;
4. Outstanding Natura Coastal Aress,

5. Harbor Management Plans, and;

6. Areasfor Concentrated Development.

Pease contact the New Y ork State Department of State at the following address for additiona information on
these specid management aress,

N.Y.S Department of State
Divison of Coagtd Resources

& Waterfront Revitdization
41 State Street - 8th Floor
Albany, New Y ork 12231-0001

I11. Generally-Applicable Conditions

The Generdly-Applicable Conditions gpply to al modified, reissued, and new Nationwide Permits.

A. A PCN to Buffao Didrict is required for any in-water work or discharges of dredged or fill materid in the
following: Bergen Swamp and the western edge of Seneca Lake (Glenora Cliff Areq). The Buffao Didrict will
provide the U.S. Fish and Wildlife Service with afive (5) day review period in these areas to comment on
effects on Federdly listed threatened and endangered species. Permittees shal not commence work in these
areas until notified by the Didrict Engineer.

B. Compensatory Mitigation Compliance Report: For gpproved mitigation proposals, the permittee must

submit evidence of the following listed actions to the Buffalo Didtrict Corps of Engineers when the mitigation has
been compl eted.

1. Purchase of credits from a Corps-gpproved mitigation bank;

2. Acknowledgment of transfer of funds for In Lieu Fee Arrangements,

3. Recording of deed redtrictive covenants,

4. Execution of conservation essements.
The permittee must submit such evidence before commencement of the authorized activity or within 60 days of
issuance of the authorization letter by the Buffdo Didtrict Corps of Engineers, whichever islater. Thisreporting
requirement does not waive or supersede the reporting requirements set forth in Nationwide Generd Permit
Genera Condition No. 14.
C. Construction Best Management Practices (BMP's): Unless specificaly gpproved otherwise, following
review of a Pre-Congtruction Natification, the following BMP's must be implemented to the maximum degree
practicable, to minimize erosion, migration of sediments, and adverse environmental impacts:

1. Mulch, hay baes, dlt fences, or other means must be properly employed to minimize erosion and



migration of sediments during congtruction. Temporary measures must be removed upon completion.

2. Condruction access shdl be by means that avoid or minimize impacts to aguatic Sites (e.g. upland
access, floating barges, mats, etc.).

3. All excess excavated materia remaining on Ste must be properly contained and permanently
dabilized to prevent erosion.

4. Upon project completion, impacted land surfaces must be permanently stabilized to prevent erosion.

5. Upon project completion, impacted aquatic Sites must be restored to their original contours and
conditions.

6. All return flow shdl not result in an increase in turbidity in the receiving water body that will cause a
subgtantia vigible contrast to naturd conditions.

7. No in-stream work shall occur during predicted periods of high flow.

D. No Nationwide Permit may be used in Lakes Erie or Ontario for purposes of diverting water from the Greeat
Lakes.

E. For al proposds requiring a PCN, the gpplicant shal aso include:
i. alocation map and project drawings on 8.5 by 11 inch paper;
ii. adescription of the proposed construction practices that would be implemented to perform the
proposed work and a description of the reasonably foreseeable direct and indirect effects to waters of
the U.S. of the proposed construction practices.

V. Critical Resource Waters

A. NOAA-Designated Marine Sanctuaries. There are no NOAA-designated marine sanctuaries within the
New Y ork State portion of the Buffao Didtrict.

B. National Estuarine Resear ch Reserves (NERR): There are no NERRs within the Buffao Didtrict.

C. National Wild and Scenic Rivers (NWSR): The East Branch of Fish Creek has been designated as a
NWSR inits entirety within Oneida and Lewis Counties, with a 1.9 mile exception, including Boyd Dam and the
Tagasoke Reservoir.

Critical Habitat for Federally Listed Threatened and Endangered Species. Designated critical

habitat for the piping plover (Charadrius melodus) is defined as lands 0.62 milesinland from normad high water
line from the mouth of the Salmon River, Oswego County, northward to Eldorado Road, Jefferson County,
encompassing approximately 17 miles.

E. State Natural Heritage Sites. There are no areas designated as State natural heritage sites through a
State legidative or regulatory process.

F. Outstanding National Resource Watersor Other Waters Officially Designated by New Y ork
State: Asof thisdate, New Y ork State has not proposed any such waters, and the Buffalo Didtrict is not
proposing to add critical resource waters under this category.
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