ATTORNEYS at LAW

CLIMACO / LEFKOWITZ / PECA / WILCOX & GAROFOLI
€0., LPA

Litigation / Business Law / Municipal Law / Persenal Injury

June 2, 2006 %"

Mark W. Scalabrino &
U.S. Army Corp. of Engineers o
1776 Niagara Street o
Buffalo, New York 14207-3199 =
Re: Application for Department of the Army Permit g

Application No. 1999-01471 (4)

Dear Mr. Scalabrino:

We have been asked as counsel to the Cleveland Cuyahoga County Port Authority
(“Port Authority”) to respond to your letter dated May 1, 2006, received May 3, 20006, regarding the
Cleveland Cuyahoga County Port Authority’s (“Port Authority”) Application for Department of the
Army Permit, Application No. 1999-01471 (4). Specifically, this letter 15 written to respond in
writing to the issues raised in the letters from the following: Mr. Robert Remmers, the Ohio
Department of Natural Resources (“ODNR?”), the National Trust for Historic Preservation (“NTPH™),
the so called Committee to Save Cleveland’s Huletts (“CSCH”), and Mr. I:d Hauser. Because the
issues raised by the NTPH, CSCH and Mr. Hauser all allcge similar concerns, the Port Authority will
respond to the issues raised by these entities and individual collectively.

L Response to Issues Raised by Mr. Remmers and the ODNR

The Port Authority desires to dredge the waterway immediately adjacent to the
Cleveland Bulk Terminal dock at its Whisky Island location. This undertaking requires a permit
from the Buffalo, New York, District Office of the U.S. Army Corp. of Engineers (“USACE”). Mr.
Remmers of the USACE Operations Technical Support Section has raised two issues in his March
31, 2006 e-mail message to Mr. Scalabrino. Specitically, Mr. Remmers states that, because the
dredged material will be placed in the USACE Confined Disposal Facility in the Cleveland Harbor
East Basin, the permit will be subject to approval from the Headquarters of the USACE
(“HQUSACE”) of a formal Letter Report requesting such use of Confined Disposal Facility by a
non-federal user. Before such a Letter Report can be sent to HQUSACE, a determination must be
made as to whether or not the dredged material is suitable for disposal into the Confined Disposal
Facility.

A report has been prepared by the USACE that the dredged material is suitable for
disposal into the Confincd Disposal Facility. A copy of the report is attached hereto as Exhibit A.
Therefore, the first issuc raised in Mr. Remmers’ e-mail has been addressed.
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The second issue raised in Mr. Remmers’ ¢-mail is the necessity for the Port
Authority to execute a Memorandum of Agreement agreeing to a number of terms including, but not
limited to, paying a tipping fee, submitting and following an operations plan, and providing
appropriate survey information to back up quantity calculations. The Port Authority and USACE
have executed a Memorandum of Agreement a copy of which is attached hereto as Exhibit B.
Therefore, the second issue raised by Mr. Remmers has likewise been addressed.

Finally, a single deficiency issue is also raised by the ODNR in the April 7, 2006 ¢-
mail from Randy Sanders of the ODNR. The deficiency referred to the need for a signed
Consistency Certification Statement for the application. It appears from the ODNR e-mail that it did
not receive a copy of the signed Consistency Certification Statement that accompanied the Port
Authority’s October 18, 2005 Application. Accordingly, attached hereto as Exhibit C is a copy of the
signed Consistency Statement that accompanied the October 18, 2005 Application. With regard to
the ODNR recommendation that no in-water work occur from April 15 to June 30 to reduce impacts
to aquatic species, the Port Authority has no ebjection to dredging the requested area either before or
after the April 15 to June 30 timeframe and dcpositing the material into the Confined Disposal

Facility.
11. Response to Issues Raised by NTPH, CSCH and Mr. Hauser.

As stated above, because the Port Authority desires to dredge the waterway
immediately adjacent to the Cleveland Bulk Terminal dock at its Whisky Island location, the
undertaking requires a permit from the Buffalo, New York, District Office of the USACE. The
USACE is a Federal agency, and therefore, the Port Authority’s permit application invokes a Section
106 of the National Historic Preservation Act (16 U.8.C. §470f) review to determine its potential
impact upon historic resources that may be in the vicinity. The comments and issues raised by
NTPH, CSCH and Mr. Hauser all relate to the Hulett Ore Unloaders formerly located in the vicinity
of where the Port Authority seeks to dredge material.

In anticipation of a Section 106 Review, the Port Authority commissioned a report
intended to satisfy the Section 106 Review requirement. The report was prepared by Ted Sande,
AIA who is a historic preservation consultant. A copy of Mr. Sande’s Report is attached hereto as
Exhibit 1> and is incorporated herein as if fully restated. Also attached hereto as Exhibit E 15 a copy
of Mr. Sande’s Statement of Qualifications as a Historic Preservation Consultant. Mr. Sande’s
Report concludes from his investigation that the Port Authoerity’s proposed dredging undertaking will
have “no effect to historical property on the adjacent [Cleveland Bulk Terminal} site” and that
“[h]istorical photographic evidence confirms that the area traditionally dredged at this site has been
approximately 2000 feet in length.” In order to fully appreciate the factual basis for Mr. Sande’s
conclusions, the following sets forth a brief background of the events relating to the designation of
the Cleveland Butk Terminal as a Cleveland Landmark and relating to the obsolete, non-functional

Hulett Ore Unloaders.
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A. Background

The Cleveland Bulk Terminal site was designated by the City of Cleveland, under the
style “C&P Ore Dock™ as a Cleveland Landmark on June 23, 1993. It was listed in the National
Register of Historic Places in 1997 under its original name: “Pennsylvania Railway Ore Dock.”

In March 1997, the Port Authority purchased the Pennsylvania Railway Ore Dock
Site from Conrail and then leased it to the Oglebay Norton Company. The site was renamed to the
Cleveland Bulk Terminal {“CBT"). The CBT receives bulk cargo from Great Lakes self-unloading
vessels. The cargo 1s stored until needed and then transferred for further shipment via rail or vessel
to its end destination — the customer. CBT can be utilized for dry-bulk commodities such as coal,
sand, limestone, salt, coke and magnetic concentrate ore. While most interlake vessel operations at
Oglebay Norton are seasonal, activities at CBT continue year around.

Also in 1997, the Port Authority commissioned an architectural and engineering
study of all of the Cleveland area port facilities, including those on Whisky Island where CBT is
located. The study concluded, among other things, that the continued presence of the Hulett Ore
Unloaders at the CBT limited operations by restricting cargo transfer activities and inhibiting the
type of trans-shipment vessel to vessel cargo transfer. The study concluded that the model use of the
facility was a use which allowed for full dockside access in front of the Cleveland Bulk Terminal,
i.e., a use with the Hulett Ore Unloaders no longer in their then-current location.

On October 22, 1997, the Port Authority wrote to the Ohio Historical Prescrvation
Office (“OHPO™) enclosing a Section 106 submittal regarding proposed demolition of four structures
ancillary to the Hulett Ore Unloaders at the site. (Exhibit 1 to Sande Report). The assumption at that
time was that funding for this undertaking would come from a federal source; presumably the U.S.
Department of Transportation’s then styled “ISTEA” initiative. OIIPO responded to the Port
Authority on January 16, 1998, recognizing that federal funding was not certain at that point and
observing that the loss of the four structures and moving the shunt engines to another site would
constitute an adverse effect in the event a Section 106 review did occur. The letter went on to outline
certain steps that could be taken to mitigate the adverse effect. (Exhibit 2 to Sande Report).

In September 1998, URS Greiner, Inc. (“URS”) prepared a report entitled “The
Cleveland Bulk Terminal: An Evaluation of Expanding Capacity and the Economic Impacts.”
(Exhibit F). As set forth in the report, the economy of greater Cleveland looks to the Port Authority
as a dynamic and integral working partner. The Port Authority’s role assisting industry in creating
and sustaining jobs, stimulating business activity, producing incomes and creating tax revenues
touches everyone and its impact in Northeast Ohio is significant. A Cleveland State University study
of the economic impacts of the Port Authority found that 4,768 jobs were gencrated through the port
industry, the Port Authority industry generated more than $427 million in spending throughout
Northeast Ohio, the Port Authority generated $151.2 million of personal income for Northeast Ohio,
and the Cleveland port industry generated $63.8 million in local, state and federal tax revenue. (A
copy of thc March 1997 report entitled The Regional Economic Impact of the Port of Cleveland’s
Maritime Operations is attached hercto as Exhibit G).
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In 1998, the Port Authority adopted a Master Plan contemplating long-term
improvements to its facilities. (Exhibit H). The Master Plan essentially endorsed the
recommendations of the previously-commissioned study of the Port Authority facilities, including
those relating to the CBT and the Hulett Ore Unloaders. Thereafter, the Port Authority embarked on
an improvement project for Whisky Island whose stated objective was to “increase the capacity and
operational flexibility of the bulk handling facility” and to “increase the economic development and
job creation potential of the Cleveland Bulk Terminal facility.” The project contemplated the
removal of the Hulett Ore Unloaders from the dock facilities and the demolition of other structures
which had been used primarily as support facilities for the Hulett Ore Unloaders when the Huletts
were in opcrations.

In November 1998, URS submitted a Historic Mitigation Plan fo the Cleveland
Landmarks Commission in support of an application for a certificate of appropriateness to demolish
ithe structures and the Hulett Ore Unloaders. (Exhibit 3 to Sande Report). The application was made
on November 10, 1998, The Cleveland Landmarks Commission was the review authority in this
matter, since the site was designated a Cleveland Landmark. However, its powers at the time were
limited to denying the application to demolish for only two consecutive six-month periods. At or
about this same time, URS sent a letter to the CSCH asking CSCH to scrve as an interested party to
the Section 106 process for the project. (Exhibit I). By the end of 1998, however, it had been
determined by the Port Authority that no federal funds, directly or indirectly, would be used for the
proposed changes to the site.

While this process was ongoing, in March 1999, the Port Authority submitted an
application to the USACE seeking a permit to conduct dredging alongside the Cleveland Bulk
Terminal. In describing its permit request, the Port Authority said it was seeking authority to
conduct maintenance dredging only for the full length of CBT - approximately 2000 feet — the area
traditionally dredged at CBT. The Port Authority clearly asserted that its request was not part of the
proposed expansion and, instead, was intended to altow for maintenance of previously approved draft
depth. The Port Authority stated that its improvement project for Whisky Island could proceed
without the maintenance dredging project. On May 13, 1999, the USACE determined that the
Cleveland Bulk Terminal was not part of the permit area for the maintenance dredging proposal
because the 600 foot reduced dredge area, based on then-current usage of the CBT, had been
subsequently requested by the Port Authority to allow the CBT to maintain operations in its then-
current configuration and did not rely on any expansion of the facility. (Exhibit J). Consequently,
the USACE determined that the Phase I of the Master Plan including the dismantling of the Hulett
Ore Unloaders was not within the scope of the Port Authority’s March 1999 dredging permit request.

After extensive deliberation, the Cleveland Landmarks Commission approved on July
8, 1999 a Resolution Regarding Hulett Unloaders, Power House, and Other Structures and
Equipment on the C&P Ore Dock. (Exhibit 4 to Sande Report). This was followed on July 16, 1999
by a complimentary resolution by the Port Authority. (Exhibit 5 to Sande Report). Essentially, these
resolutions provided for the dismantling and saving of up to two of the Hulett Ore Unloaders with the
expectation that, at some future date when adequate funds had been raised by interested parties, they
would be rc-erected at a new unspecified site and that the Port Authority would allocate up to
$500,000 for the dismantling and saving of the two Hulett Ore Unloaders; and further that the site
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would be thoroughly documented to Historic American Buildings Survey / Historic American
Engineering Record (“HAER”) archival standards prior to demolition.

Notably, the Resolution contemplated a “[floundation consisting of Port, Oglebay
Norton, preservationists, unions, [sic and] city officials formed to raise money for reassembly,
location and development of stored Hulett(s)” and “[i]f funds for reassembly cannot be raised within
5 years, Port to have authority to dispose of stored Hulett(s).” Despite the fact that the Port Authority
has expended thousands of dollars to dismantle and store the Hulett Ore Unloaders as contemplated
by the Resolution, the preservationists, including the NTPH, CSCH and Mr. Hauser, have failed to
form the foundation contemplated by the Resolution and, more importantly, have failed to raise any
funds for the reassembly, location and development of the stored Hulett Ore Unloaders.

B. Salvage and Documentation

A Salvage Inventory of the C&P Dock was conducted on August 31, 1999 by
representatives of the Port Authority and the Cleveland Landmarks Commission. (Exhibit 6 to Sande
Report). This Inventory was approved by the Cleveland Landmarks Commission on September 10,
1999. (Exhibit 7 to Sande Report). These items, except for a representative shunt locomotive, wete
packed in more than 15 wood crates, labeled, and are currently stored off site, but on Port Authority
property, awailing eventual transfer to the Western Reserve Historical Socicty which had agreed to
accept them. The shunt locomotives proved to be a more difficult matter. Fourteen museums and
organizations were contacted locally and nationally. They either did not respond or responded
negatively, except the Pennsylvania Railroad Muscum and the Lake Shore Chapter, National
Railway Historical Society of Northeast Pennsylvania; cach agreed to accept one locomotive.

'The arrangements for salvaging two of the four Hulett Ore Unloaders were part of the
Cleveland Landmarks Commission’s Resolution of July 8, 1999, cited above. The two Hulett have
been dismantled and are currently stored at the west end of the CBT site. To date, the
preservationists have not located, much less proposed, a site for their relocation nor have the funds
needed for their move and re-erection been raised by the preservationists. Despite this, the Port
Authority has, from its own funds paid for studies to determine the costs to relocate and reassemble

the Huletts,

The Port Authority, working in close coordination with the Cleveland Landmarks
Commission and with formal consultation from HAER, selected a qualified documentary
photographer and undertook the archival and graphic documentation of the site during the period
from late July through carly December 1999. The principal work was performed by URS Woodward
Clyde of Florence, New Jersey. The documentation that was gathered and deposited at the Cleveland
Landmarks Commission was reviewed by Mr. Sande in 2005 and 1s identified in his Report at pages
3 and 4. On December 9, 1999, the Cleveland Landmarks Commission accepted the documentation
and granted a permit to the Port Authority to proceed with the requested work at the site. (Exhibit 7
to Sande Report).
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C. Litigation

On March 30, 2001, Judge Kathleen O’Mallcy of the United States District Court for
the Northern District of Ohio, Eastern Diviston, issued a Memorandum and Order in Case No.
1:99CV30406, which was a suit brought by the CSCH, et al against the USACE, et al. The plaintiffs
sought relief in a number of different categories, all but one of which was dismissed by the Court.
The one point which the Court found in favor of the plaintiffs was the one remaining count against
the USACE in which the Court stated as follows: “the Corps violated the NHPA by issuing a permit
[for dredging] without awaiting comment from the Ohio State Historic Preservation Office (the ‘Ohio
SHPOQO’) or the Advisory Council on Historic Preservation (the ‘ACHP’).” The Court, based on this
finding, ordered:

the Corps to revoke the Letter of Permission, permit n. 1999-
01471(0), issued to the Port Authority on May 14, 1999, If the Port
Authority requires any further dredging in the area covered by that
permit, it must reapply for authority to do so. If a new application is
made, defendants must comply with all requirements of the NHPA,
including those mandating formal notice to the Ohio SHPO and
ACHP and contemplating a waiting period after such notice prior to
the issuance of a permit. The Corp must also consider whether the
scope of any new permit sought implicates 16 U.S.C. §470h-2(k).
The Corps may then determine whether and under what conditions to
reissue the permit.

Furthermore, in response to the plamtiffs’ claim that the demolition of the Hulett Ore
Unloaders constituted an anticipatory demolition under 16 U.S.C. § 470h-2(k), the Court found that
the issue was not ripe and the Court stated that it “expresses no opinion regarding the validity of any
such future claim.” 163 F. Supp. 2d 776, 794 n. 14 (N.D. Ohio 2001).

D. Current Section 106 Review

'The CBT site was photographed in mid-July 2005 by a nationally-known professional
photographer Jennie Jones, whose offices are in Cleveland. She took a total of thirteen documentary
pictures. Two sets of these 3 x 5 color prints, labeled, and a photo location key are attached to Mr.
Sande’s Report.

The views were determined in the field in consultation with the historic preservation
consultant. It is clear from these photographs that all of the historically important structures and the
Hulett Ore Unloaders have been demolished, cxcept for two of the Huletts which were dismantled
and are currently stored in the southwestern portion of the CBT site. Photographs 12 and 13 show
the north face of the dock to the immediate north of which the proposed dredging is planned.

Although the 1999 dredging permit requested permission to dredge for a 600 feet
length along the north face of the Cleveland Bulk Terminal dock for maintenance, the area
traditionally dredged at this location was 2000 feet long. This is supported by the historical
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photograph attached to Mr. Sande’s Report taken ca. 1960 that shows two vessels alongside, bow to
stern at the Cleveland Bulk Terminal site.

The vessel adjacent to the Hulett Ore Unloaders is the Ernest T Weir, 690 feet long,
70 feet beam, with a draft of 27 feet; built by American Ship Building of Lorain, Ohio in 1953. She
was bought by Oglebay Norton in 1978 and renamed the Courtney Burton. In 1981 the vessel was
converted to a self-unloader and remains in service today.

Astern of the Weir is the Joseph H. Thompson, 707 feet long, 71 Feet beam, with a
draft of 27 feet. She was built by the Sun Shipbuilding and Drydock Company 1n Chester,
Pennsylvania in 1944, In 1952 this vessel was extended 200 feet to it present length and in 1990 it
was converted to a self-unloader. The Thompson is currently owned by the Upper Lakes Towing
Company, Escanaba, Michigan and is in scrvice as a tug/barge.

The combined length of these two vessels is 1,397 feet, with approximately 150 feet
between the two which totals 1,547 (eet, to which must be added sea room to maneuver both fore and
aft. These dimensions are consistent with a historical dredging length of at least 2000 feet for this
channel.

Furthermore, a dredging permit search was performed by the USACE in September
2005 at the request of the Port Authority. Attached hereto as Exhibit K are copies of the historical
permit application information that was located. This does not reflect all permits issued for dredging
at CBT, but shows a representative sample of historical documentation for the arca immediately
north of the site. The records show that dredge permits were issued for lengths ranging between 650
feet and 2000 feet alongside the bulkhead depending on what the specific project intent was. The
records include the following:

1. The eldest record found referenced a dredge permit that was issued
February 8, 1917. The length of the dredge area was 2000 feet along
the bulkhead at a depth of 23 feet. The permit number was
917210001 and was issued to the Pennsylvania Railroad.

2. The second record referenced a permit that was issued May 22,
1972. The length of the dredge area was 650 feet at a depth of 27
feet. This are focused on the center of the site. The permit number
was 971160002 and was issued to Penn Central Transportation
Company.

3. The third permit and most recent record found was April 14, 1980.
The length of the dredge was 1800 feet at a depth of 29 feet. The
permit number was 79-160-2 and was issued to Consolidated Rail
Corporation.

Each of these permits again confirms a historical dredging length of at least 2000 feet for this
channel.
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E. 16 U.S.C. § 470h-2(k) Does Not Apply to the Instant Matter.

NTPH, CSCH and Mr. Hauser each allege in their letters that the Port Authority’s
actions in 1999 and 2000 implicate 16 U.S.C. § 470h-2(k). However, to accept these positions, the
USACE must disregard the predicate clause of the statutc. The statute states as follows:

Each Federal agency shall ensure that the agency will not grant a
loan, loan guarantee, permit, license, or other assistance to an
applicant who, with intent to avoid the requirements of section 470f
of this title, has intentionally significantly adversely affected a
historic property to which the grant would relate, or having legal
power to prevent it, allowed such adverse effect to occur, unless the
agency, after consultation with the Council, determines that
circumstance justify granting such assistance despite the adverse
cffect created or permitted by the applicant. (emphasis added).

Accordingly, regardiess of whether the demolition of the Hulett Ore Unloaders constitutes a
“significant adverse effect,” the first determination is whether the Port Autherity acted with “intent to
avoid the requirements of section 470f” a/k/a Section 106.

The comments provided in the letters from NTHP, CSCH and Mr. Hauser fail to
demonstrate that the Port Authority’s actions leading up to and including the dismantling of the
Hulett Ore Unloaders were done with the intent to avoid a Section 100 analysis. That is because the
facts demonstrate otherwise. As set forth above, the Port Authority wrote to the OHPA in 1997
enclosing a Section 106 submittal regarding proposed demolition on the Hulett Ore Unloaders
ancillary structures. In November 1998, the Port Authority submitted an application for certificate of
appropriateness to the Cleveland Landmarks Commission to demolish the structures and the Hulett
Ore Unloaders. After extensive deliberation, consultation, and negotiation with the City of
Cleveland, the Port Authority, Oglebay Norton and other interested parties, the Cleveland Landmarks
Commission approved on July 8, 1999 a Resolution providing for the dismantling and saving of two
Hulett Ore Unloaders and the demolition of the remaining structures.

The comments received by the USACE do not and cannot dispute these facts.
Notably absent from the comments, however, is any mention of the fact that the Port Authority spent
hundreds of thousands of dollars in dismantling and preserving the two Hulett Ore Unloaders.
Furthermore, the Resolution with the Cleveland Landmarks Commission only required the Port
Authority to maintain the two Hulett Ore Unloaders for five years, which timc expired on July 8,
2004. Despite this limitation, for almost two years now past this expiration date, the Port Authority
has stored and maintained the two Hulett Ore Unloaders at the CBT site. Such conduct on the part of
the Port Authority clearly demonstrates that its conduct relating to the previously requested dredging
permit was not done with intent to avoid a Section 106 review.

NTHP, CSCH and Mr. Hauser will likely claim that the reduction in the number of
feet of dredging requested in the 1999 permit from 2000 feet to 600 feet demonstrates intent by the
Port Authority to avoid a Section 106 review. Again, however, this argument lacks any legal or
factual basis. In 1999 when the Port Authority sought the permit for maintenance dredging at the
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CBT, throughput at the CBT clearly supported a reduction in this required area being dredged and
LTV Steel (onc of the principal customers of the CBT facility) was preparing to and did file for
bankruptcy protection. Since that time, throughput at the CBT has been steadily mcreasing due to
market conditions since 1999, as the following throughput figures demonstrate:

Year Short tons throughput at CBT
1999 1,196,652
2000 977,394
2001 736,069
2002 1,232,072
2003 1,889,494
2004 2,967,026

Although final numbers for the throughput for 2005 have not been completed yet, through July 2005,
throughput at Cleveland Bulk Terminal was 1,514,799.394 which puts the Port Authority on pace to
match or cxceed the year 2004 throughput. A significant part of the increased throughput can be
attributed to the success of Mittal Steel’s (formerly ISG) purchasc of the former LTV Steel facilities
and resumption of activities. Consequently, any claim that the scope of the 1999 dredging permit
request demonstrates intent to avoid a Section 106 review is wholly without merit.

F. Even if the USACE Determines That 16 U.S.C. § 470h-2(k) Does Apply to the
Instant Matter, Circumstances Justify Granting the Permit.

As set forth above, even if the USACE determines that 16 U.S.C. § 470h-2(k) does
apply to the instant matter, the USACE should grant the Port Authority’s permit application because
circumstances justify granting the permit despite the adverse effect created by the dismantling of the
Hulett Ore Unloaders. The Port Authority, as previously noted, is a dynamic and integral part of the
economy of greater Cleveland.

Furthermore, the dredging requested in the permit application is consistent with the
historical use of the property as set forth in Mr. Sande’s Report. Historically, dredging of the entire
2000 foot bulkhead was necessary to allow two vessels astern of the CBT. The documentary
photographs attached to Mr. Sande’s Report demonstrate that there is no effect to historical property
on the CBT site that would result from the requested dredging activity. Therefore, again, even
assuming the USACE determines that 16 U.S.C. § 470h-2(k) applies in the instant matter (which it
does not), economic circumstances for the greater Cleveland area and the fact that no historical
impact exists justify the granting of the dredging permit requested by the Port Authority.
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III. Conclusion

We trust that the information contained in this letter and the attachments to this letter
resolve any issues raised in the letters from Mr. Remmers, the ODNR, NTHP, CSCH and Mr,
Hauser. If you have any questions regarding the contents of any of the foregoing or if your have any
questions regarding the permit application, please do not hesitate to contact me. Otherwise, we look
forward to receiving a Leiter of Permission authorizing the requested dredging alongside the CBT

site.
Very trul
\?Iy ruly yoprs, ‘
e {
’ 2000 Q )
=z”\,)o..,\_, Wi /)
Dennis R. Wiicox
i
| DRW/nn
Enclosures

cc: Gary L. Failor, President Port Authority
Rose Ann DeLeon, Vice President Strategic Development Port Authority
Skip Jacobsen, Construction/Engineering Manager Port Authority
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CELRB-TD-OY 30 March 2006

MEMORANDUM THRU Chief, Operations and Technical Support Section

FOR File

QUBJECT: Sediment Evaluation for Cleveland Harbor (Cleveland-Cuyahoga County Port
Authority), Cuyahoga County, Ohio - Proposed Maintenance Dredging with Disposal in

Confined Disposal Facility (CDF) 10B

1. References:

4. Great Lakes Dredged Material Testing and Evaluation Manual, 1998, Guidance
manual prepared by U.S. Environmental Protection Agency (USEPA) and USACL.

b. Sediment Analyses for Cleveland Harbor, Ohio, 2002. Enginecring and Environment,

Inc.

2. Operations and Technical Support Section staff reviewed the subject project with respect to
the guidelines in Reference (a) and information contained in Reference (b). The material to be
dredged appears to be acceptable for placement in CDF 10B based on the following:

a. A single sediment sample (CH-23) from the 2002 Federal sampling [Reference (b)}
was collected from an area adjacent to the proposed dredging area (in the West Basin of
Cleveland Outer Harbor), and analyzed for inorganics (metals, nutrients, etc.) and organics
(Pesticides/Polychlorinated Biphenyls [PCBs] and Polynuclear Aromatic Hydrocarbons [PAHs]).
These data were used 1o characterize the material,

b, The analytical data on the sample showed that it was contaminated with heavy metals,
specifically arsenic, cadmium, and various PAH compounds. The approximate total PAH
concentration of 18600 ppm (not including the laboratory reporting limits} is high.
Approximately 38 percent of the PAH parameters in the total concentration is considered
carcinogenic (USEPA toxic equivalency factor [TEF] ranging from 0.01 - 1.0).

¢. The data were compared to the levels of sediment contaminants at an open-lake
reference arca in Lake Erie. Metal and PAH compounds were significantly elevated relative to
the open-lake reference arca sediments. Thercfore, the material does not meet I ederal guidelines
for open-lake disposal (Reference |a}).

d. The contaminant concentrations in the sediment sample show that they were
consistent with the material disposed in CDF 10B and/or appear to be acceptable [or placement
in the CDF. Therefore, material dredged from Cleveland-Cuyahoga County Port Authority,
Cleveland Bulk Terminal would be suitable for placement in CDF 10B.




2.

SUBJECT: Sediment Evaluation for Cleveland Harbor (Cleveland-Cuyahoga County Port
Authority), Cuyahoga County, Ohio - Proposed Maintenance Dredging with Disposal in
Confined Disposal Facility (CDI) 10B

3. Questions pertaining to this matter should be directed to Ms. Lynn Greer who may be reached

at 716-879-42060.

L M. GREER
Physitgl Scientist

CF:
CELRB-TD-OT
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AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
CLEVELAND-CUYAHOGA COUNTY PORT AUTHORITY
FOR DISPOSAL OF MATERIAL
IN
CONFINED DISPOSAL FACILITY 10B
CLEVELAND HARBOR, OHIO

THIS AGREEMENT is entered into this fo"day of N\ \Q’\[ , 20006,
by and between the Department of the Army (hereinafter the "Government™), represented
by the U.S. Army Engineer District, Buffalo (hereinafter the “District Commander™), and
Cleveland-Cuyahoga Port Authority (hereinafter “PORT AUTHORITY™) represented by
its President.

WITNESSETH, THAT:

WHEREAS, Section 401(c) of Public Law 92-500 (33 U.5.C. §1341), authorizes
the Secretary of the Army (hereinafter the “Secretary™) to permit the use of confined
dredged material disposal facilities under his jurisdiction by Federal licensees or
permittees and to make an appropriate charge for such use, if such disposal is deemed to
be in the public interest;

WHEREAS, the PORT AUTHORITY applied for Letter of Permission #1999-
01471(4), and is awaiting approval by the U.S. Army Engineer District, Buffalo to
conduct dredging at the Cleveland Bulk Terminal located in the West Basin of Cleveland
Harbor. The specific area to be dredged 1s approximately 2,000 feet long by 75 feet wide
and is located between the terminal dock face and the Federal Channel line. The permit
will be valid for a period of five years from the date issued, pending approval.

WHEREAS, on March 3, 2006, the PORT AUTHORITY requested that material
dredged from PORT AUTHORITY areas adjacent to the Cleveland Bulk Terminal be
placed in the Government operated Confined Disposal Facility (CDF) 10B, Cuyahoga
County, Ohio; '

WHEREAS, the Secretary determined that allowing disposal of material in CDF
10B, Cuyahoga County, Ohio by the PORT AUTHORITY is in the public interest and
determined the appropriate charge per cubic yard for such disposal by approval of the
Letter Report ‘Letter Report for Disposal of Material From Cleveland-Cuyahoga County
Port Authority Areas Adjacent to the Cleveland Bulk Terminal (located in West Basin of
Cleveland Harbor, Cleveland, Ohio) Into Confined Disposal Facility (CDF) 10B’ on
April 21, 2006 (hereinafter the “Letter Report™); and

WIHEREAS, the Government and the PORT AUTHORITY have the full authority
and capability to perform in accordance with the terms of this Agreement.




NOW, THEREFORE, the Government and the PORT AUTHORITY agree as
follows:

ARTICLE I - DEFINITIONS AND GENERAL PROVISIONS
For purposes of this Agreement:

a. The term “Disposal Action” shall mean placement in CDF 10B, Cuyahoga
County, Ohio (hereinafter “]10B”) of approximately 2,000 cubic yards of dredged
material from PORT AUTHORITY areas adjacent to the Cleveland Bulk Terminal by the
PORT AUTHORITY’S independent contractor, as generally described in the Letter
Report approved by the Deputy Assistant Secretary of the Army (Management and
Budget), Office of the Assistant Secretary of the Army (Civil Works) on April 21, 2006.

b. The term “cost of Disposal Action” shall mean the tipping fee times the actual
amount of cubic yards of dredged material placed by the PORT AUTHORITY’S
independent contractor in 10B, as determined by the Government.

c. The term “tipping fee” shall mean the fee for each cubic yard of dredged
material placed in 10B. For the purposes of this Agreement, the tipping fee 1s $8.98 per
cubic yard as determined in the Letter Report.

d. The term “District Commander” shall mean the Commander of the U.S. Army
Engineer District, Buffalo, New York.

ARTICLE II - OBLIGATIONS OF THE PORT AUTHORITY AND THE
GOVERNMENT

a. The Government shall allow the PORT AUTHORITY capacity in 10B for
placement of up to approximately 2,000 cubic yards of dredged material on a one time
basis, subject to paragraph c. of this Article and approval of the PORT AUTHORITY’S
disposal plan by the District Commander.

b. The PORT AUTHORITY shall comply with all applicable State and Federal
laws and regulations in dredging and disposal of the material. In particular, the PORT
AUTHORITY shall comply with the requirements of the Clean Water Act, 33 USC 1341,
et. seq., Letier of Permission #1999-01471(4), pending approval, and any modifications
made to the Letter of Permission.

c¢. The PORT AUTHORITY shall contribute 100 percent of the cost of Disposal
Action,

d. Prior to commencing use of a government operated CDF, the PORT
AUTHORITY shall submit a proposed plan that describes specific procedures that will be
implemented to comply with the District Commander’s Operations Plan for 10B
(attached). In addition, the proposed plan shall identify an independent inspector who
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will supervise and be responsible for performing before and after surveys of the area to
be dredged, and monitoring all phases of the disposal operation. The inspector assigned
to this task must be independent from the PORT AUTHORITY, its affiliates, dredging
contractors, and general inspection staff. The plan must identify the independent
inspector and include a copy of the contract for these services. The plan must
demonstrate that the inspector will function independently from the PORT AUTHORITY
inspection staff and address all aspects of the inspector’s authority, duties, and reporting
procedures. Inspectors must have equipment and appropriate points of contact to
maintain an efficient and effective line of communication with the PORT
AUTHORITY’S dredging contractor and the District Commander’s representative. The
plan must be approved by the District Commander’s representative prior to commencing
use of the government operated CDF. The District Commander can subsequently modify
or update the plan if such action is deemed necessary to comply with disposal operation
management practices. If the PORT AUTHORITY terminates its contract with the
independent inspector, use of the CDF must cease until another independent inspector is
hired and approved by the District Commander.

e. The Government shall verify the actual amount of cubic yards placed in 10B
based on a review of the independent inspector’s before and after surveys.

f. The Government shall have no obligation to pay costs for dredging the material
from the PORT AUTHORITY areas, transporting dredged material to 10B, or placement
of dredged material into 10B.

g. The PORT AUTHORITY shall, after placement of dredged material into 10B,
abandon all rights, title, and interest in the material.

h. The Government and the PORT AUTHORITY may meet periodicalty to discuss
preparation of and approval of the PORT AUTHORITY disposal plan, estimated costs of
disposal, compliance with the permit, and other such matters as may be necessary. Any
disputes that arise shall be resolved at the lowest level necessary. If unresolved, such
disputes shall be resolved by the District Commander and the PORT AUTHORITY
President.

1. In implementing this Agreement, the Government and the PORT
AUTHORITY shall comply with all applicable Federal, State and local laws and
regulations, and permits, including but not limited to the National Environmental Policy
Act and Section 401 of the Federal Water Pollution Control Act (33 U.S.C. 1341).

j. In the exercise of their respective rights and obligations under this Agreement,
the Government and the PORT AUTHORITY each act in an independent capacity, and
neither is to be considered the officer, agent, or employee of the other.

k. Nothing in this Agreement is mtended to alter any responsibility or liability of
any party pursuant to existing environmental laws and regulations.




ARTICLE IIT - METHOD OF PAYMENT

The PORT AUTHORITY shall provide to the Government the full amount of the
costs of the Disposal Action in an amount equal to the tipping fee times the cubic yards
of placed material as determined in accordance with Article IL.e. of this Agreement by
delivering a check payable to "FAQ, USAED, Buffalo" to the District Commander or
providing an Electronic Funds Transfer of the required funds in accordance with
procedures established by the Government. The PORT AUTHORITY shall make full
payment no later than 30 calendar days after completion of field activities.

ARTICLE 1V - INDEMNIFICATION

The PORT AUTHORITY shall hold and save the Government free from all
damages arising from the Disposal Action, except for damages due to the fault or
negligence of the Government or its contractors.

ARTICLE V - TERMINATION

a. If both parties mutually agree in writing not to continue with the Disposal
Action or the Disposal Action is completed, whichever occurs first, both parties shall
conclude their activities relating to the Disposal Action and proceed to final accounting in
accordance with Article I of this Agreement.

b. Unless terminated at an earlier date by the parties, or otherwise extended by the
parties, this Agreement shall expire two years after the date of final signature.

ARTICLE VI - NOTICES

a. Any notice, request, demand, or other communication required or permitted to
be given under this Agreement shall be deemed to have been duly given if in writing and
either delivered personally or by telegram or mailed by first-class, registered, or certified
mail, as follows:

If to the PORT AUTHORITY:
Cleveland-Cuyahoga County Port Authority
ATTN: Steve Pfeiffer

1375 East Ninth Street, Suite 2300
(Cleveland, Ohio 44114

If to the Government:

U.S. Ammy Corps of Engineers, Buffalo District

ATTN: Operations Technical Support Section (R. Remmers)
1776 Niagara Street

Buffalo, New York 14207-3199




b. A party may change the address to which such communications are to be
directed by giving written notice to the other party in the manner provided in this Article.

c¢. Any notice, request, demand, or other communication made pursuant to this
Article shall be deemed to have been received by the addressee at the earlier of such time
as 1t 1s actually received or seven calendar days after if is mailed.

ARTICLE VII - CONFIDENTIALITY

To the extent permitted by the laws govemning each party, the parties agree to
maintain the confidentiality of exchanged information when requested to do so by the
providing party.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement,
which shall become effective upon the date it is signed by the District Commander.

DEPARTMENT OF THE ARMY CLEVELAND-CUYAHOGA COUNTY
PORT AUTHORITY

BY: TS
Gafy F

othy B. Touchette zyI'or
Uieutendnt Colbnel, Corps of Engineers President
District Commander Cleveland-Cuyahoga County Port
Authority

DATE: 270 W\eeY 7)‘;2@6 DATE: _ 2% Jln. Ot




CERTIFICATE OF AUTHORITY

' T ek R, (‘O\JDL{_(
I, R eowns R wirewc, do hereby certify that T am aﬁ;insipal-ﬂlega%ﬁﬂﬁeef of

the PORT AUTHORITY, that the PORT AUTHORITY has the full authority and legal
capability to perform the terms of this Agreement between the Department of the Army
and the PORT AUTHORITY in connection with the disposal of material in Confined
Disposal Facility 10B, Cleveland Harbor, Ohio and that the persons who have executed
this Agreement on behalf of the PORT AUTHORITY have acted within their statutory
authority.

IN WITNESS WHEREOF, I have made and executed this certification this
ik dayof Py 2006.

(Dwz. S,
SW

SGM Cg oiros r;,L




CONSISTENCY CERTIFICATION STATEMENT

I, £t s/ R51777 20 7 do certify that the proposed activity identified in this
permit application complies with Ohio’s approved coastal management program and will be
conducted in a manner consistent with such program (15C.F.R. 930.57).

Address: /375 £ @B 570 Sy, TE R 3Ee

City: ([t Fviee Ang State: L Zip Code: &s ./ 4

Telephone #: Area Code ( 216 24/ Fo 0

Applicant’s Signature: _MMQ/L Date: /2L8/ 65




CLEVELAND BULK TERMINAL
Cleveland, Cuyahoga County, Ohio

Section 106 Review

A Report Prepared for the Cleveland-Cuyahoga County Port Authority

Ted Sande, AIA
Historic Preservation Consultant

12 September 2005




TED SANDE, AlA ARCHITECT « CONSULTANT

13415 Shaker Blvd. « Cleveland, Ohio 44120 « Tel/Fax {(216) 561-3689

FOR THE PAST » FOR THE FUTURE

12 September 2005

Rosc Ann Del.eon, Vice President, Strategic Development
Cleveland-Cuyahoga County Port Authority

One Cleveland Center

1375 East Ninth Street, Suitc 2300

Cleveland, Ohio 44114-1790

Re: Cleveland Bulk Terminal, Cleveland, Cuyahoga County, Ohio

Dear Ms. Del.eon:

The enclosed report has been prepared for the Cleveland-Cuyahoga County Port
Authority as part of its request to the U. §. Army Corps of Engineers for a permit to
undertake dredging at the Cleveland Bulk Terminal.

The Corps, as the Federal agency that will issue the dredging permit, is required by the
provisions of the National Historic Preservation Act of 1966, Section 106, to review the
potential effcet of this undertaking upon existing historic resources in the vicinity and to
advise the Ohio Historic Preservation Office of its findings.

This report is intended to satisfy the Section 106 Review requirement.

Sincerely,

Historic Pyescrvation Consultant

E Architecture EPreservation EHistory BMuseums




CLEVELAND BULK TERMINAL

A Report Prepared for the Cleveland-Cuyahoga County Port Authority
by
Ted Sande, AlA, Historic Preservation Consultant

12 September 2005

Preamble

The Cleveland — Cuyahoga County Port Authority (Port) desires to dredge the waterway
immediately adjacent to the Cleveland Bulk Terminal dock at its Whiskey Island
location. This undertaking requires a permit from the Buffalo, NY, District Office of the
U. S. Army Corps of Engineers, a Federal agency, and therefore invokes a Section 106
review to determine its potential impact upon historic resources that may bc in its
vicinity. The review is conducted through the Ohio Historic Preservation Office
(OHPO), as delegated by the Advisory Council on Historic Preservation.

‘The Ohio Historic Preservation Office has advised me thatl they do not have a definitive
record of the previous undertaking that resulted in the demolition of the Hulett Ore
Untoaders and their ancillary structurcs at the site and any mitigation that was completed
at that time. They will not consider the current dredging permit request until this matter
had been satisfactorily documented.

This report is intended to:

e provide the requested clarification by: a) reviewing the action taken as mandated
by the Cleveland Landmarks Commission and b) summarizing the results of
rclated but separate litigation brought against the U. S. Army Corps of Lngineers.

e initiate the Section 106 consultation relative to the proposed dredging of the
waterway immediatcly adjacent to the Cleveland Bulk Terminal dock.

Background.

The Cleveland Bulk Terminal site was designated by the City of Cleveland, under the
style “C&P Orc Dock™ as a Cleveland [andmark on 23 June 1993, It was listed in the
National Register of Historic Places in 1997 under its original name: “Pennsylvania
Railway Ore Dock™.

In March 1997, the Port purchased the Pennsylvania Railway Ore Dock site from Conrail
and then leased it to the Oglebay Norton Company. The site was renamed the “Cleveland
Bulk Terminal” (CBT). On 22 October 1997, the Port wrote to the OHPO enclosing a
Section 106 submittal regarding the proposed demolition of four structures ancillary to
the Hulett Ore Unloaders at the site. (Attachment 1.) The assumption at that time was that
funding for this undertaking would come from a federal source; presumably the U, S,
Department of Transportation’s then styled “ISTEA” initiative. OHPO responded to the
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Port on 15 January 1998, recognizing that federal funding was not certain at that point
and observing that the loss of the four structures and moving the shunt engines to another
sitc would constitute an adverse effect in the event a Section 106 review did occur. The
letier went on to outling certain steps that could be taken to mitigate the adverse effect.
(Attachment 2.)

By the end of 1998, it had been determined by the Port that no federal funds, directly or
indircctly, would be used for the proposed changes to the site. Consultation between the
Port and the U. S. Army Corps of Engineers during this period and into 1999 seems to
have resulted in the conclusion that the Corps had no jurisdiction with respect to the
proposed undertaking,.

In November 1998, URS Greiner, Inc. submitted a Historic Preservation Mitigation Plan
to the Cleveland Landmarks Commission in support of an application for a certificate of
appropriateness to demolish the structures cited above and the Hulett ore unloaders.
(Attachment 3.) The application was made on 10 November 1998. The Cleveland
Landmarks Commission was the review authority in this matter, since the site was a
Cleveland Landmark. However, ifs powers at the time were limited to denying the
application to demolish for only two consecutive six-month periods. After extensive
deliberation, the Cleveland Landmarks Commission approved on 8 July 1999 a
Resolution Regarding Hulett Unloaders, Power House, and Other Structures and
Equipment on the C & P Ore Dock. {Attachment 4.) This was followed on 16 July 1999
by a complementary resolution by the Port. (Attachment 5.) Essentially, these resolutions
provided for the dismantling and saving of two of the Hulett Ore Unloaders with the
expectation that, at some futurc date when adequate funds had been raised by interested
parties, thcy would be re-erected at a new unspecified site and that the Port would
allocate up to $500,000 for the dismantling and saving of the two Hulett Ore Unloaders;
and further that the site would be thoroughly documented to Historic American Buildings
Survey / Historic American Engineering Record (HABS/HALR) archival standards prior
to demolition.

Salvage and Documentation.

A Salvage Inventory of the C & P Dock was conducted on 31 August 1999 by
representatives of the Port and the Cleveland Landmarks Commission. (Attachment 6.)
This Inventory was approved by the Cleveland Landmarks Commission on 16 September
1999. Thesc items, except for a representative shunt locomotive, were packed in more
than 15 wood crates, labeled, and are currently stored off site, but on Port property,
awaiting eventual transfer to the Western Reserve Historical Society which had agreed to
accept them. The shunt locomotives proved to be a more difficult matter. Fourteen
museums and organizations were contacted locally and nationally. They either did not
respond or responded negatively, except the Pennsylvania Railroad Museum and the
Lake Shore Chapter, National Railway Historical Society of Northeast Pennsylvania;
cach agreed to accept one locomotive.
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The arrangements for salvaging two of the four Hulett Orc Unloaders were part of the
Cleveland Landmarks Commission’s Resolution of 8 July 1999, cited above. The two
Huletts have been dismantled and are currently stored at the west end of the CBT site. To
date a site for their relocation has not been determined and the funds needed for their
move and re-ereclion have not been raised.

The Port, working in close coordination with the Cleveland Landmarks Commission and
with formal consultation from HAIR, selected a qualified documentary photographer and
undertook the archival and graphic documentation of the site during the period from late
July through early December 1999, The principal work was performed by URS Greiner
Woodward Clyde of Florence, New Jerscy.

The documentation that was pathered and deposited at the Cleveland Landmarks
Commission offices was examined by me on 28 June 2005 and consists of the following
items:
e Three large three-ring binders labeled: *“Hulett Unloaders, C & P Ore
Dock” containing relevant correspondence covering the period of salvage
and documentation, daily logs of the progress of demolition and satvage,
approximately 260 color and black and white photographs documenting
the site, including a set of, and Addendum to, the HAER No. OH-18 photo
data book (historical narrative, measured and interpretive drawings and
archival photographs) a copy of which now resides at thec HABS/ITAER
Archives in the Library of Congress, photo location keys and indexes of
photos.

* One plastic-bound photocopy of HAER No. OH-18 photo data book. The
photos were taken by Rob Tucker, a documentary photographer approved
by HAER and the photo data book is dated August 1999.

e One plastic-bound photocopy of the Addendum to HAER No. OH-18.

e One cardboard box with: a) two large envelopes, each containing
approximately 100 microfiche images mounted on IBM data cards
showing historical detailed engincering drawings of the Hulett’s
machinery; and one clear-plastic envelope with 45 sleeved archival 4 x 5
inch archival negatives of the Huletts and their ancillary structures.

e One Wilson Jones locked 11 x 17 inch binder with photocopies of the
engineering drawings cited above,

e Five 24 x 36 inch foam core pancls that graphically document the history
of the Huletts in the Great Lakes region with text, location maps, isometric
drawings and a site plan of the Pennsylvania Railroad Ore Dock site and
provide a detailed visual presentation of the Huletts’ operation.




Cleveland Bulk Terminal 4

¢ One documentary video tape titled: “The Hulett Unloader” prepared by
Mileposts Publishing, 3963 Dryden Dr., North Olmstead, OH 44070,
dated 1996. 1 viewed this video and found that it provides an excellent 40
minute summary of the history of the Huletts and a detailed
documentation of them in operation at the Pennsylvania Railroad Ore
Dock site.

On 9 December 1999 the Cleveland Landmarks Commission accepted the documentation
outlined above and granted a permit to the Port to proceed with the requested demolition
at the site. (Attachment 7.)

Litigation.

On 30 March 2001, Judge Kathleen McDonald O’Malley of the United States District
Court for the Northern District of Ohio, Eastern Division, issued a Memorandum and
Order in Case No. 1:99CV3046, which was a suit brought by the Commitiee to Savc
Cleveland’s 1uletts, et al against the U. S. Army Corps of Engincers, ct al. The Plaintiffs
sought relief in a number of different categories, all but one of which was dismissed by
the Court. The one point which the Court found in favor of the Plaintiffs was that: “the
Corps violated the NHPA by issuing-a permit [for dredging| without awaiting comment
from the Ohio State Historic Prescervation Office (the ‘Ohio SHPO’) or the Advisory
Council on Historic Preservation (the ‘ACIIP’).”

The Court, based on this finding, ordered: “the Corps to revoke the Letter of Permission,
permit n. 1999-01471(0), issued to the Port Authorily on May 14, 1999, If the Port
Authority requires any further dredging in the area covered by that permit, it must
reapply for authority to do so. If a new application is made, defendants must comply
with all requirements of the NHPA, including those mandating formal notice to the Chio
SHPO and ACHP and contemplating a waiting period after such notice prior to the
issuance of a permit. The Corps must also consider whether the scope of any new permit
sought implicates 16 U. S. C. 4 470h-2(k). The Corps may then determine whether and
under what conditions to reissue the permit.” (Attachment 8.)

Current Section 106 Review.

The CBT site was photographed in mid-July by nationally-known professional
photographer Jennie Jones, whose offices are in Cleveland. She took a total of thirteen
documentary pictures. Two sets of these 3 x 5 color prints, labeled; and a photo location
key arc attached. (Attachment 9.)

The views were determined in the field in consultation with the historic preservation
consultant. It is clear from these photographs that all of the historically-important
structures and the Hulett Ore Unloaders have been demolished, except for two of the
Huletts which were dismantled and are currently stored in the southwestern portion of the
CBT site.
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Photographs 12 and 13 show the north face of the dock to the immediate north of which
the proposed dredging is planned.

In the litigation cited previously in this report the assertion is made that prior dredging
permits were traditionally requested for a 600 feet length along the nosth face of the CBT
dock. The area traditionally dredged at this location appears to have been 2000 feet long.
This is supported by the attached historical photograph taken ca.1960 that shows two
vessels alongside, bow to stern at the CBT site. (Attachment 10.)

The vessel adjacent to the Hulett Ore Unloaders is the Emest T Weir, 690 feet long, 70
feet beam, with a draft of 27 feet; built by American Ship Building of Lorain, Ohio (hull
#869) in 1953. Shc was bought by Oglebay Norton in 1978 and renamed the Courtney
Burton. In 1981 the vessel was converted to a self-unloader and remains in service today.

Astern of the Weir is the Joseph H. Thompson, 707 feet long, 71 feet beam, with a draft
of 27 feet. Shc was built by the Sun Shipbuilding and Drydock Company in Chester,
Pennsylvania (hull #342) in 1944. In 1952 this vessel was extended 200 feet to its
present length and in 1990 it was converted to a sclf-unloader. The Thompson is
currently owned by the Upper Lakes Towing Company, Escanaba, Michigan and is in
service as a tug/barge.

The combined length of these two vessels 1s 1,397 feet, with approximately 150 feet
between the two which totals 1,547 feet, to which must be added sea room to mancuver
both fore and aft. These dimcnsions would be consistent with a historical dredging
length of at least 2600 feet for this channel.

In conclusion:

e [t is my opinion from the documentary photographs enclosed that there is no
cffect to historical property on the adjacent CBT site that would result from the
proposed undertaking.

« lHistorical photographic evidence confirms that the area traditionally dredged at
this site has been approximately 2000 feet in length.

End of Report
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Cleve‘ﬂ"d - Cuyahoga
County Port Authority

101 Breeside Avenus

Cleveland, Ol 421141095
‘ LEVE LAN D 216 241.8604 1
216941 8016 fas

October 22, 1997

M. Todd Tucky

Ohio Historical Society

Ohio Historic Preservation Office
567 East Hudson Street
Cleveland, Ohio 43211-1030

RE: CLEVELAND BULK TERMINALS
SECTION 106 REVIEW

Dear Todd:

Enclosed is the Section 106 submittal for the Cleveland Bulk Terminals, previously known
as the C & P Ore Dock, and formerly known as the Pennsylvania Railway Ore Dock, for
your review. The impetus for the review is proposed alteration to the site, which is

described in Section 4.

Please call me if additional information is required. I may be reached weekdays at 216-

241-8004.
Very truly yours,
) o(An——
E. M. Jjcobgen, Jr.
Construction/Engineering Manager
Enclosure
EMJ:dm

cC: Steve Pfeiffer, PORT
CBT-OHS-011 w/enclosure
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SECTION 1

SECTION 2

SECTION 3

SECTION 4

CLEVELAND-CUYAHOGA COUNTY PORT AUTHORITY
CLEVELAND BULK TERMINALS

TABLE OF CONTENTS

- AERIAL VIEW OF SITE, EXHIBIT 1
- USGS MAP OF SITE, EXHIBIT 2

- PHOTOGRAPHS OF SITE
- MAP OF BUILDING LOCATIONS, EXHIBIT 3
- BRIEF HISTORY OF PROPERTY

- PROJECT DESCRIPTION




SUBMITTAL TO
OHIO HISTORICAL SOCIETY
OHIO HISTORICAL PRESERVATION OFFICE

567 EAST HUDSON STREET
COLUMBUS, OHIO 43211-1030

SECTION 106 REVIEW OF PROPERTY CURRENTLY KNOWN AS
CLEVELAND BULK TERMINALS,
MOST RECENTLY AS
C & P ORE DOCK,
AND FORMERLY KNOWN AS
PENNSYLVANIA RAILROAD ORE DOCK,

LOCATED IN CLEVELAND, OHIO

SUBMITTAL MADE BY

E. M. JACOBSEN, JR.
CLEVELAND-CUYAHOGA COUNTY PORT AUTHORITY
101 ERIESIDE AVENUE
CLEVELAND, OHIO 44114-1095

216-241-8004
216-241-8016 FAX

10 OCTOBER 1997




ATTACHMENT NO. 2

Vet U Oy

Ohio Historic Preservation Office S.P

587 East Hudson Street C8T~<$h 0-b1
- Columbus, Ohio 43211-1030 &N\ P
( 814/ 297-2470 Fax: 614/ 267-2495

Visit us at www.ohiphistory.org/resource/istpras/

15, 1998 : OHIO
Jamary HISTORICAL
o SOCIETY
E. M. Jacobsen, Jr., Construction/Engineering Manager SINCE 1385

Cleveland-Cuyahoga County Port Authority
101 Erieside Avenue.
Cleveland, Ohio 44114-1095

Dear Mr. Jacobsen:
Re: Cleveland Bulk Terminals, Cleveland, Chio

This is in response to your correspondence, received on November 6, 1997, and our
subsequent telephone conversations, regarding the development of a multimodal bulk
handling fadlity at this site. This property is listed in the National Register of Historic Places
as the Pennsylvania Railway Ore Dock. The proposed project includes constructing a rail
spux, truck roadway, and a material handling system, and demolition of four buildings.

) Review of this project is being conducted pursuant to Section 106 of the Natonal Historic

{ Preservation Act because of potential federal assistance for the project, perhaps ISTEA funds
. from the U.S, Department of Transportation. I understand that federal assistance is not
definite, but { appreciate your early coordination for this project. This allows us to discuss
the broadest array of alternatives.

All four of the buildings slated for demolition--Buildings 3, 4, 5, and 6~-are contributing
resources in the Pennsylvania Railway Ore Dock property, as are the shunt engines.
Therefore, the demolition of these buildings and moving the shunt engines to another site
would constitute an adverse effect. In accordance with Section 106 and the associated

regulations at 36 CFR Part 800, an attempt should be made to avoid, reduce, or mitigate this
adverse effect. ‘

Although there i3 no planned use for the buildings in the context of this or future projects,
alternatives to demolition should be explored. Can the buildings be adapted or otherwise

incorporated into the current plans? Could they be retained--that is, mothballed—unti! a use
is found?

Even if the shunt engines are sold, is it possible that they could be maintained on site, so that
the ore dock can retain its historic integzrity? If the shunt engines cannot be maintsined on
site, then the donation of at least one of the cars to a local museum for curation and exhibit
may mitigate the removal of all cars from the site. (However, it should be understood that
the removal or destnuction of contributing elements may harm the integrity of the Ore Dock
property by reduding the significance for which it was recognized by its listing in the
National Register).

. The addition of a rail spur may not be within the boundaries of the historic property. Please
provide a site plan and construction drawings for spur. Also, please submit a site plan
showing the location of the planned truck roadway.

SBstA° d AR:L1  SARZ-BF-NNC
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E. M. Jacobsen, Jr.
(~ January 15, 1998

Page 2

1f we were to agree to the project and its adverse effects, additional mitigation could include
a maintenance plan for any parts of the property that will be retained, namely the unloaders
and the powerhouse. Other mitigation ideas are the placement of plaques and signs in a
publicly accessible location on or adjacent to the property. A record of the property has
already been prepared for the Historic American Engineering Record and deposited at the |
Library of Congress, so additional recordation would probably only be needed if any parts of
the property have been altered or any new historical information has become Jnown since
the initial recordation.

If we agree to the project as planned, along with mitigation for the adverse effect, the
decision would be memoriahzed in 8 Memorandum of Agreement prepared by the federal
agency and signed by this office, your organization, and the Advisory Council on Historic
Preservation (ACHF). However, before we agree to the adverse effect, you should seek ways
to avold the adverse effect, as mentioned earlier in thie letter,

When a federal agency that will be involved in the project is identified, the agency should, in
accordance with 36 CFR Section 800.5(e), notify the Advisory Coundil on Historic
Preservation that consultation to resolve the adverse effect has been initiated with the Ohio

l Historic Preservation Office.

¢ It should also give members of the public an adequate opportunity to comment on the

. proposed project, as required by 36 CFR Section 800.5(e)(3). Xf hearings, meetings, or other
efforts to solicit public comment will be neaded to satisfy NEPA requirements, these forums
may be used to fulfill the Section 106 requirement that the public be given an adequate
opportunity to comment on the effect of the proposed replacements on historic properties.
The historic preservation aspects should be explicitly mentioned in any notices or meeting
agendas. Well-documented public participation in the Section 106 process (before an MOA is
signed) usually prevents questions or objections that may arise late in the process and, thus,
delay the completion of the Section 106 review.

I have enclosed an MOA for another project to provide you with a model if an MOA is
needed for this project. Also enclosed are several publications explaining the Section 106
teview process.

If you have any questions, please call me at (614) 297-2470.

Sincerely, ) A 3) 0 0

oAt f, Gorr—r

Mark J. Epstein, Department Head
Resource Protection and Review

Enclosures

X.c. Laura Henley Dean, ACHP {without enclosures)
Borbara Powers, OHPQ {(without enclosures)

58,50 'd BA:Ll  SPAC-BY-NNC




ATTACHMENT NO. 3

e

CLEVELAND BULK TERMINAL
BISTORXC PRESERVATION MITIGATION PLAN
IN SUPPORT OF AN APPLICATION FOR A CERTIFICATE OF APPROPRIATENESS
SUBMITTED TO THE CLEVELAND LANDMARKS COMMISSION

Prepared by:

URS Greiner, Inc.
Cleveland, Ohio

- J _ : November, 1998
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INTRODUCTION

The Cleveland-Cuyahoga County Port Authority is proposing to improve the C & P Ore Dock, now
renamed the Cleveland Bulk Terminal (CBT), on Whiskey Island, in Cleveland, Ohio (Figures 1 and
2). The objective of the Cleveland Bulk Terminal improvement project is to increase the capacity
and operational flexibility of the bulk handling facility. The focus of the improvements is 10 increase
the accessibility and throughput capacity of the face of the docks and to increase the storage capacity
of the backyard of the facility. This objective is primarily met by the creation of vacant storage areas
accessible by self-unloading ships (Figure 3). The purpose and need for this project is presented in
a report entitied The Cleveland Bulk Terminal: An Evaluation of Expanding Capacity and the
Economic Impacis (September, 1998).

The C & P Ore Dock has been designated a city landmark by the Cleveland Landmarks Commssion.
The primary historic feature of this property is four Hulett ore unloaders (Figure 4). Associated with
the ore unloaders are several support buildings and strucrures. The proposed CBT project will require
the removal of the four Huletts and the buildings and structures associated with the Huletts. The
Huletts are located on the face of the docks and must be removed so that 1) two self-unloading ships
can dock at the facility, and 2) the storage capacity of the face of the docks can be increased. The
associated buildings and structures must be removed to increase the storage capacity of the dock face
) and 10 increase the storage capacity of the facility’s backyard. '

Pursuant to Chapter 161, Codified Ordinances, Part One Administrative Code of the City of
Cleveland, the Cleveland-Cuyahoga County Port Authority, owzer of the CBT property, is applying
for a Certificate of Appropriateness from the Landmarks Commission for the proposed action
involving this landmark property. This document, which is in support of this application,
investigates the feasibility of all available ways and means of preserving the historic character of the
C& P Ore Dock through various mitigation alternatives.

The mitigation alternatives will be presented to the Ohio Historic Preservation Office (OHPO) as
part of the historic preservation consultation process between the Ohio Historic Preservation Officer
(OHPO) and the Cleveland-Cuyahoga County Port Authority. Ttis anticipated that future activities
associated with the CBT project may require federal involvement in terms of permitting and
approval. Therefore, this consultation process with the OHPO will follow the format required for
consultation under Section 106 of the National Historic Preservation Act of 1966, as amended. It
is anficipated that this consultation process will result in the execution of a Memorandum of
Understanding, containing the selected mitigation plan, among the Port Authority, the OHPO, and
any interested parties that agree to participate in the execution of this agreement document. The
format of the agreememt documnent will be the same as that required under the Advisory Council on
Historic Preservation regulations that implement Section 106 of the Act (i.e., 36 CFR 800). The
Cleveland-Cuyahoga County Port Authority’s commitment to carry out this proposed mitigation
plan, in addition to the commitment of other parties that will have a role and responsibility under the
) proposed plan, will be established through the execution of this Memorandum of Understanding.
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It is anticipated that the Landmarks Commission will also be a signatory to this Memorandum of
Understanding, and will use this agreement document as part of its approval process of the
Cleveland-Cuyahoga County Port Authonty’s application for a certificate of appropriateness for the
proposed CBT improvement project.

MITIGATION ALTERNATIVES

Several mitigation alternatives to preserve the historic character of the C& P Ore Dock have been
identified by the Cleveland-Cuyahoga County Port Authority. These alternatives are presented
below. The feasibility of each of the alternatives, in tetms of historic preservation concems, scope,
and general cost, is discussed. Each of these alternatives would jinclude a public
interpretation/education program on the history of the C&P Ore Dock. This program may include
a museum exhibit, public informaton brochures, a video graphic history of the C&P Ore Dock, and
a model of a Hulett or Huletts that will be installed within an exhibit. The alternatives may also
include additional historical recordation, such as further photographic documentation ang detailed
mapping of the features of the property, prior 10 the removal and/or demolition of lnstonc clements
of the C & P Ore Dock. -

* Alternative 1. Preserve one to four of the Huletts in their present location. Preserve in-place all or

some of the buildings within the C & P Ore Dock property.

If any of the Huletts remain, it would limit the tonnage of bulk material that could be stored
within both the face of the docks and backyard storage areas to 1.8 million tons. Therefore,
there would be no room for the expansion of the CBT facility to the 6 million tons proposed
for the improvement project. In addition, only one self-unloading ship would be abie to use
the dock at a time, since the Huletts ocenpy the location of the proposed second berth along
the existing docks, 1aking up 750 feet of the 1,950 foot long dock. The Huletts would block
the movement of the boom of a second ship berthed along the western portion of the dock.

With the Huletts remaimng in their current location, public access to view the machinery can
occur from the lake. However, public access onto the CBT facility is not possible. There are
extensive safety and liability issues. The public cannot be allowed onto an active bulk
terminal facility to visit the Hulefts and associated buildings. As shown in Figures 2, 3, and
4, the Huletts are immediately adjacent 10 and extend across active railroad tracks. To be
able to get close o the Huletts requires crossing these tracks.

Public access to the site cannot be improved or made safe given the fixed location of the
railroad tracks on the site. Railroad perpetual casements do not permit the moving or
realignment of railroad tracks on the site. In addition, the cwrrent loop track configuration
is required for the use of the dock and is already at a minimum size and radius.

Retaining one or more of the buildings associated with the Huletts is also not feasible. The
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buildings further reduce the proposed bulk storage capacity, and the buildings would have
no use as part of the proposed CBT project. The primary feature of the CBT is vacant
storage space. Since the number of personnel working within the facility is small, these
individuals would work out of trailers located along the westernmost edge of the property.
Thus, these buildings would no longer serve a useful economic function as part of the
operation of the facility. Adaptive reuse of the huildings by other commercial or industrial
firms 1is not possible given that the buildings are totally surrounded by the active railroad
tracks. Access 10 the buildings is, therefore, not possible due to liability and safety issues.

The above discussion assumes that ownership of the Huletts and associated buildings
remains under the Port Authority. An altemative scenario is to convey the property
encompassing the Huletts and buildings, or just the Huletts, to a new owner, such as the
Northeast Ohio Sewer District. This scenario, however, is also not feasible. First, under
this scenario, two shipping berths within the CBT are not possible. Second, there would be
a loss of up to nine to thirteen acres on the west end of the CBT, reducing the storage and
throughput capacity of the CBT. Thirdly, this scenario would require alteration of the
railroad loop track . As noted above, the current Joop track configuration is required for the
use of the dock and is already at a minimum size and radius.

Alternative 2. Relocate one to four of the Huletts, in their entirety, io another part of the site.
) Remove all of the C & P Ore Dock property buildings.

Given the space requirements of the proposed facility, this altemative is not feasible. With
the full use of the CBT, there would be no space for one or more whole Huletts within the
site. In order for the Huletts to be moved to the western portion of the site, for example, it
would be necessary to move the railroad tracks in this area, As shown in Figure 6, the
footprnt of the Huletts would overlap with the existing tracks. As discussed under
Alternative 1, it is not possible to move or realign the tracks. Also, the cost for moving one
or more of the Huletts is high. Based on the American Society of Civil Engineers (ASCE)
feasibility study' for the relocation of the Huletts, the cost for moving one entire Hulett
would be approximately $700,000. This cost does not include the sandblasting and painting

that was part of the ASCE’s cost estimate, It should be noted that this cost was calculated
in 1994, s0 todzy’s cost would greater.

As with Alternative 1, public access to the Huletis within the site would not be feasible given
safety and liability issues,

! Feasibility Study for the Relocation of the Hzﬁm Ore Unloaders. Prepared for the Ohio Canal Cosridor,
) Inc, Prepared by the American Society of Civil Engineers, Augnst, 1994,
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Alternative 3. Preserve a portion of one Hulert and move this portion to another part of the site.
Remove all buildings on the property and the remaining Huleits,

This alternative involves the preservation of a component of a Hulex. Figure 5 shows the
various primary components of a Hulett. The primary components that could be preserved
include the following: 1) the bucket and portion of the bucket leg containing the operator’s
compartment, 2) the bucket leg, 3) the bucket leg and walking beam, and 4) the latter two
components with the trolley, aod leg brace. This alternative would be feasible, if only a
smail component, such as the bucket and the portion of the bucket leg containing the
operators compartment, were preserved. This component could be placed in the northwest
corner of the property, and would not impact the proposed project. Placement of a larger
component, such as an entire bucket leg, would not be feasible given the space requirements
of the project. Even though a small component of a2 Hulett could be preserved on-site,

public access issues (j.e., safety and liability) would not permit public access, as noted for
Alternatives 1 and 2.

Altemative 4. Preserve one or more complete Huletts off-site. Remove remaining Huletts and all
buildings.

This altemnative is not feasible given the high cost. Based on the ASCE study for the
) relocation of the Huletts, the cost for moving one entire Hulett off-site, which would require
dismantling of the Hulett and moving it to 2 new location by barge, 12 approximately
$1,232,000. As noted above, this was a cost estimate calculated in 1994, 50 today’s cost

would be greater. This cost does not include sandblasting and painting, which was included
.n the ASCE’s total cost per Hulett. ' '

Alternative 5. Preserve a portion of one Hulett and remove this portion to an off-site location.
Remove all buildings on the property and the remaining Huletts,

This alternative would be feasible, depending on which component of a Hulett is preserved.
As noted under Alternative 3, the primary components that could be preserved include 1Y the
bucket and portion of the bucket leg containing the operator’s compartment, 2) the bucket
leg, 3) the bucket leg and walking beam, and 4) the Jatter two components with the trolley,
and leg brace. As the size of the component preserved is increased, so does the cost for

dismantling, moving to a new location, and reconstructing the component at the new
location,

Alternative 6. Demolition and removal of all of the Huletts and buildings,

;I'hough this alternative is feasible, it is thé least desirable of all of the alternatives since there
is no preservation of a Hulett or a cornponent of a Huletr,

)
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PROPOSED MITIGATION PLAN

Based on the analysis of these altematives, the preferred mitigation plan is Alternative 5. As
described above, Altemative 5 involves the removal of the Hulerts, with the retention of a portion
of one Hulett, and removing this portion to an off-site Jocation. All of the support buildings on the
site would also be removed under this alternative.

An entire Hulett and components of Huletts have been preserved at other locations along the Great
Lakes. Portions of a Hulett have been preserved at two sites in Ohio. In Ashtabula, the lowermost
portion of a Hulett leg, containing the bucket and operator’s compartment, has been preserved from
the Huletis that once stood on Ashtabula’s waterfront, This remnant stands on its bucket, unrestored
and unmaintained. There is a small museum at the Ashtabula site, which has an operable mode) of
one of Ashtabula’s former Huletts, built at a one-to-fourteen scale. A similar section of a Hulett has
been retainied in Conneaut. This section lays on its side, and is unrestored and 1s not maimained.
There is no museum or interpretation site associated with the Conneaut Hulett.

The components of a C & P Ore Dock Hulett that could be retained include 1) the bucket and portion
of the bucket leg containing the operator’s compartment, 2) the bucket leg, 3) the bucket leg and
) walking becam, and 4) the latter two components with the trolley, and leg brace. A major concem
associated with the preservation of a component(s) of 2 Hulett is the cost, which increases as the size
of the component preserved increases. It should be noted that whatever portion of the Hulert is
preserved, it may be necessary to store the dismantled section until the off-site location is ready to
receive the section. It is anticipated that the preserved section could be stored on the CBT property.
A plan for the temporary storage of the Hulett component would be developed in consultation with
the OHPO and the Cleveland Landmarks Commission. This plan would detail 1) the procedures for
dismantling the Hulen, 2) how the component would be moved 1o the storage location, 3) how the
section wotld be placed and protected within the storage site, and 4) how the site would be secured.

As part of this mitigation plan, the Cleveland-Cuyahoga County Port Authority, in consultation with
the Landmarks Commission and other interested parties within the City, propose to develop a plan
for a public interpretation/education program on the history of the C&P Ore Dock. The party or
parties 1o be responsible for executing the plan, identifying funding sources for the program, and
. maintaining the program will be identified through this consultation. This program may include a
museumn exhibit, public information brochures, a video graphic history of the C&P Ore Dock, and
amode} of 2 Hulett or Huletts that will be installed within an exhibit. Further, as noted above, the

mitigation plan may also include additional historical recordation prior to the removal of elements
of the C & P Ore Dock.
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Figure 1 Location of C&P Ore Dock Property, Cleveland.
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Detail of C&P Ore Dock, Cleveland, Ohio.
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ATTACHMENT NO. 4

CLC Regular Meeting, 07/08/99

RESOLUTION REGARDING HULETT UNLOADERS, POWER .
HOUSE, AND OTHER STRUCTURES AND EQUIPMENT ON THE
C&P ORE DOCK

July 8, 1999

WHERFEAS, by Ordinance 816-93, effective June 23,1993, the four
Hulett Unloaders, Power House, accessorial buildings, and land
improvements at the C&P Ore Dock [also known as the Cleveland Bulk
Terminal] on Whiskey Island were designated by the City of Cleveland as
a Cleveland Landmark; and

WIHEREAS, pursuant to Section 161.05(a) of the Codified Ordinances of
the City of Cleveland, the Cleveland-Cuyahoga County Port Authority, by
letter dated November 10, 1998, applied to the Cleveland Landmarks
Commission for a Certificate of Appropriateness for the removal of the
four Hulett Unloaders and “other buildings and structures on the site™;
and

WHEREAS, pursuant to Section 161.05(c) and (d) of the Codified
Ordinances of the City of Cleveland, the Cleveland Landmarks
Commission, on December 10, 1998, following public testimony,
disapproved the application for a Certificate of Appropriateness and
imposed a waiting period of six months from the date of said disapproval
and commenced negotiations with the applicant and other parties in an
effort to find a means of preserving the property; and

WHEREAS, pursuant to Section 161.05(c) (2}, the Landmarks
Commission, during this waiting period, has undertaken meaningful and
continuing discussions for the purpose of finding a method of saving the
four Hulett Unloaders and other buildings, structures, and equipment on
the C&P Ore Dock, including appointing a subcommittee of the
Commission, which met monthly during the waiting period to hear
extensive public testimony and to review reports and other documents
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regarding the feasibility of all available ways and means of preserving the
Irmprovement; and

WHEREAS, during this waiting period, the staffs of the Cleveland
Landmarks Commission and the Cleveland Planning Commission have
conducted exhaustive investigations regarding the historic locations of the
Hulett Unioaders on the Cleveland lakefront and on the Cuyahoga River
and the suitability of sites on both the lakefront and the river which were
identified during the Subcommittee’s hearings and deliberations; and

WHEREAS, the Subcommittee requested specific proposals for the
permanent siting of one or more Huletts on the Cleveland waterfront and
has received and reviewed proposals for the retention of four Hulett
Unloaders on the C&P Ore Dock and for the relocation of one or more
Hulett Unloaders to specific sites on the lakefront east of the Cuyahoga
River and on the Cuyahoga River within the Flats Oxbow Business
Revitalization District; and

WHEREAS, the Subcommittee requested and received detailed reports
and testimony from the Cleveland-Cuyahoga County Port Authority and
its tenant, Oglebay Norton, regarding the safe and efficient operation of
the C&P Ore Dock as a contemporary bulk handling facility; and

WHEREAS, the Subcommittee requested and received detailed reports
and testimony from the Cieveland-Cuyahoga County Port Authority and
its consultants regarding the means, methods, and costs of a systematic
and careful disassembly, removal, storage and relocation of one or more
Hulett Unloaders; and

WHEREAS, the Subcommittee requested and received a specific

mitigation pIan to be executed by the Cleveland-Cuyahoga County Port
Authority and others; and

WHEREAS, the Landmarks Commission subsequently has received and

further reviewed an amended proposal by the Cieveland-Cuyahoga Port
Authority for
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1) the careful and systematic dismantling of one (1) Hulett
Unioader and its secure storage on the C&P Ore Dock for the
purpose of its subsequent relocation from the dock with five (3)
years and ifs preservation on a suitable interpretive site, and

P
n{

2) the retention for a minimum period of six (6) months of a
second Hulett for the purpose of more fully exploring
fundraising and siting opportunities,

said detailed proposal herein more fully described in Attachment A.

NOW, THEREFORE, BE IT RESOLVED, that the Cleveland
Landmarks Commission determines the following:

1. The safe and efficient use of the C&P Ore Dock for the purpose of bulk
materials handling requires the removal of the Hulett Unloaders,
Power House, and accessorial buildings and structures, and all
equipment related to the Huletts from the C&P Ore Dock.

2. The preservation and interpretation of Cleveland’s industrial heritage
requires that at least one (1) and preferably two (2) Hulett Unloader
and related equipment be rétained, relocated to a suitable site, and
preserved in a manner suitable for their interpretation and appreciation
by present and future generations.

3. Sites suitable for the long term preservation and interpretation of one
or more Hulett Unloaders are determined to be sites on the Cuyahoga
River within the Flats Oxbow Business Revitalization District. All
other sites on the Cleveland lakefront and along the Cuyahoga River
are determined to be inappropriate for further consideration as
relocation sites. The Landmarks Commission endorses as a mitigation
approach the re-erection along the Cuyahoga River in the Flats two (2)
complete Huletts as the centerpiece of an interpretive display of
Greater Cleveland’s industrial heritage. The Commission therefore
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suggests that the demolition of the second Hulett be delayed as long as
1s possible and realistic to allow for further exploration of fundraising
and siting opportunities.

4. A Certificate of Appropriateness be and is hereby granted for the
demolition and removal from the C&P Ore Dock of two (2) Hulets
Unloaders following presentation to the Cleveland Landmarks
Commission of photographic and written documentation of these
machines and their supporting structures, equipment, transport and
general site to the highest standards of the Historic American

~ Engineering Record (HAER) for such archival documentation.

5. A Certificate of Appropriateness be and is hereby granted for the
careful and systematic disassembly of osie (1} Hulett Unloader and the
related shunt engines and trackage and their retention for five (5) years
on a secure laydown site on the C&P Ore Dock, said retention being
for the purpose of enabling the subsequent removal to and reassembly
of these machines on a suitable interpretive site within the Flats
Oxbow Business Revitalization District. The disassembly and storage
of this machine shall be performed in accordance with the manners
and methods described in the “Cost Analysis of Moving the Huletts”
prepared by Transbulk, Inc. (February, 1999} and submitted to the
Landmarks Commission by the Cleveland-Cuyahoga County Port
Authority (Attachment B). Said disassembly and storage shall be
undertaken in such a manner as to insure, to the greatest degree
possible, that the preserved Hulett Unloader can be relocated,
reassembled, and made operational on a suitable interpretive site
within said District. Shunt engines and sufficient track to support the
re-mounted Hulett unit shall also be preserved for 5 years. The stored
Hulett shall be supported on timber blocking, braced against
movement and covered with sisal paper and tarps leaving enough
space between the components for air circulation against undue
corrosion. Plastic sheet cover shall not be used.

6. A Certificate of Appropriateness for the demolition and removal of ah
additional one (1) Hulett Unloader is delayed for an additional
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approximate seven (7) months from June 10, 1999 until January 15,
2000 (after which time the Cleveland Landmarks Commission no
longer has jurisdiction) in order to enable further exploration of
fundraising and siting opportunities. If fundraising efforts are
successful, the Port will be reimbursed for the incremental cost to save
this second unit over the cost 1o demolish and remove it. In the event
that this second Hulett is preserved, the Port shall provide a site for its
secure storage in a similar fashion to the first for a period of five (5)
years at no cost.

7. A Certificate of Appropriateness be and is hereby granted for the
demolition of the Powerhouse and all accessorial buildings and
structures following the presentation to the Cleveland Landmarks
Commission of photographic and written documentation of these
buildings and struciures as enumerated in Article 4 to the standards of
the Historic American Engineering Record (HAER) for archival
documentation. :

8. A Certificate of Appropriateness be and is hereby granted for the
removal from the C&P Ore Dack of all machines, tools, equipment
refated to the Hulett Unloaders, following the presentation to the
Cleveland Landmarks Commission of photographic and written
documentation of these machines, tools, and equipment as
enumerated in Article 4 to the standards of the Historic American
Engineering Record (HAER) for archival documentation. Prior to the
removal of these machines, tools, and equipment from the C&P Ore
Dock, the Cleveland-Cuyahoga Port Authority shall submit to the
Cleveland Landmarks Commission an agreement with a responsible
preservation organization or organizations for the remova! from the
dock site and the continued preservation and public viewing of the
shunt engines and other historic machines, tools, and equipment.

9. Attachment A, as amended, and B are hereby made a part of this
motion. ‘
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Attachment A

o L Huletts Proposal

1. Granting of a Certificate of Appropriateness from the Landmarks

Commission for demolition of two Huletts and all related buildings at

Cleveland Bulk Terminal (“CBT”) at Whiskev Island as defined in the
adopted motion,

2. One complete Hulett disassembled in a manner to permit reassembly and

“stored for up to 5 years on property provided by the Port and Oglebay
Norton at no charge. Shunt engines are also to be preserved for 5 years.

3. Port to pay for disassembly of one stored Hulett (up to  $500,000) subject
to the following reimbursement arrangements: :

If fundraising efforts to reconstruct the Hulett at another location are
unsuccesstul, the Port does not get reimbursed:

If fundraising efforts are successful, the Port is reimbursed as
follows: a maximum of $250,000 from the fundraising pot, $50,000 -
from the City, $50,000 from Oglebay Norton (and the Port ends up
contributing $150,000 by writing off the balance of its $500,000
investment.) '

4. Foundation consisting of Port, Oglebay Norton, preservationists, unions,
city officials formed to raise money for reassembly, location and
development of stored Hulett (s).

5. Future location of stored Hulett to be determined by the foundation, but if
no other location determined, Port to provide at no cost, a location it
currently owns in Old River Bed behind CBT dock

6. If funds for reassembly cannot be raised within 5 years, Port to have
authority to dispose of stored Hulett (s)

RECORD BOOK PAGE CORRECT
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7. Landmarks Commission to reasonably cooperate in the future should
additional City, State or Federal approvals need to be obtained.

8. To address Canal Corridor and other requests, Port to delay demolition of
one additional Hulett for approximately 7 months until Yanuary 15, 2000 to
permit funds for second Hulett disassembly, storage and reassembly tobe
raised by preservationist groups and a location to be determined. If funds

(in cash or letter of credit) or location not secured by January 15, 2000 such
Hulett 10 be eligible for demolition.

9. If Fund Raising is successful funds are to be used for the following

priorities
() cost to save Hulett # 2
(2) cost to move and reassemble two Hulett's
(3) repayment of port, to a maximum of $250,000 for Hulett
#1

Mr. Schanfarber_ said that he rarely speaks on motions. The two motions
that were passed on June 10, 1999 were not acceptable to the Port. He
believes that we now have a motion that would be acceptable. Tt gives
Preservationists a chance to save the Huletts, He recommended
rescinding the original vote and approval of Paul Voipe's resolution.

ACTION Motion to approve a Certificate of Appropriateness for this
substitute motion, as stated above.

SCHANFARBER_BURIKLCTMPERMAN_LGIBANSX
MORGAN_Z__MORRiSONLSANDElSCHUERLEINX
SHORR_Y VOLPE1 WILLIS .

Motion passed.
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ACTION Motion to rescind the six month delay of demolition passed on
6/10/99.

SCHANFARBER__BURIK Y CIMPERMANY GIBANSY
MORGAN_2 MORRISONY SANDEY SCHUERLEIN Y
SHORR_Y VOLPE 1 WILLIS_ .

M

Motion passed.

ACTION Motion to delay demolition of two Hulett Unloaders until
December 10, 1999 or until the Cleveland — Cuyahoga Port Authority
accepts the terms of this resolution, through a certified copy of a
Resolution passed by the Port Board.

SCHANFARBER___BURIKY CIMPERMAN.Y GIBANS 2
MORGAN_Y MORRISONY SANDE 1 SCHUERLEIN Y
SHORR__VOLPEY WILLIS_ .

Motion passed.

The Chairman noted that he did not allow the Port, the City of Cleveland,
or members of the public to speak. h

ADDENDUM CASE 99-017

LUDLOW HISTORIC DISTRICT ~ 13935 SOUTHINGTON ROAD
Application for a Certificate of Appropriateness for the construction of a
deck for the second story of this house at the corner of Southington and
Albion Roads. The Landmarks Commission disapproved the proposed
design of the deck addition on 4/08/99. The owner was asked to restudy
the destgn and was referred to the Cleveland Restoration Society for
technical advice,

10 RECORD BOOK PAGE CORRECT
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ATTACHMENT NO. 5
RESOLUTION NO. 1999-33 «

A RESOLUTION AUTHORIZING, APPROVING AND ADOPTING
CLEVELAND BULK TERMINALS APPROVED
MITIGATION PLAN AND RESOLUTION OF THE CLEVELAND
LANDMARKS COMMISSION AND APPROVING EXPENDITURE
OF FUNDS NECESSARY THEREFOR.

WHEREAS. the Cleveland-Cuyahoga County Port Authority (the “Port Authority”) in March of
1997 purchased the former C&P Ore Docks from Conrail and leased the same to a subsidiary of
Oglebay Norten Company (“ONCO”), which facility is now designated as th& Cleveland Bulk
Terminals (“CBT™); and

WHEREAS. pursuant to the terms of the lease, ONCO requested the Port Authority to expand the
capacity of CBT in order to service the needs of potential new customers; and

WHEREAS, the Port Authority advised ONCO that an economic impact analysis and mitigation
plan to address the historic designation of CBT would -be needed before any action could be taken
by the Board of Directors with respect to the proposed expansion of CBT; and

WHEREAS, ONCO engaged URS Greiner to conduct such capacity and economic impact study
which was accepted and approved by the Board of Directors of the Port Authority on November 6,
1998 by Resolution No. 1998-53, and was subsequently submitted to the Cleveland Landmarks
Commission and the Ohilo Historic Preservation Office; and

WHEREAS, the Board of Directors approved an Amended Mitigation Plan for CBT (the “Amended
Plar™) contingent upon the Cleveland Landmarks Commission’s approval at its June 10, 1999
meeting; and

WHEREAS, the Cleveland Landmarks Commiséion {the “Commission”) did not approve the
Amended Plan on June 10, 1999, but instead presented a modified Hulett proposal and Resolution
dated July 8, 1999 at its July 9, 1999 meeting; and ’

WHEREAS, the July 8, 1999 modified Hulett proposal and Resolution was approved by the
Commission on July 9, 1999 (the “Approved Plan™}, which Approved Plan has been presented to
the Board of Directors and includes the following:

1) The Commission granted a Certificate of Appropriateness for the demolition
and removal of 2 Huletts and all buildings, subject to presentation of required
documentation to the Commissiosn;

Resolution No. 1999-33
Adopted 7.16.99

AUG 27 1988




2) The Commission granted a Certificate of 'Appropn'ateness for disassembly
and storage of 1 Hulett in the manner presented, to be retained on site for up
to 5 years, {or potential reassembly at a site within the Flats Oxbow district;

3) A Certificate of Appropriateness for the demolition and removal of 1 addition

Hulett was delayed untit January 15, 2000 to permit fundraising efforts to
allow for the disassemblv of such Hulett; ‘

4) the Authority will pay to disassemble and store 1 Hulett and provide storage
for 1 additional Hulett, if necessary, provided: (a) the cost to the Authority
shall not exceed $500,000; and (b) if fundraising efforts to reconstruct the
Hulett(s) on another site are successful, the Port Authonty could be
rezmbursed a maximum of $250,000 from the fundraising and $50 ,000 from
the City of Cleveland and $50,000 frem ONCO.

WHEREAS, the Board wishes to adopt the Approved Plan and provide funds necessary to
implement same,

NOW, THEREFORE, BEIT RESOLVED by the Cleveland-Cuyahoga County Port Authority Board
of Directors, Cléveland, Ohio:

Section 1. That the Approved Plan is hereby is approved, authorized and adopted.

Section 2. That an expenditure not to exceed $500,000 is hereby authorized and approved to
implement the Approved Plan, to be paid from the funds appropriated for Capital Improvements
subject to rermbursement as set forth in the Approved Plan.

Section 3. That the implementation of the Approved Plan is hereby authorized and approved and
that the Chair, Vice-Chair, Secretary and Assistant Secretary, or any of them, are authorized to apply
for and file all necessary permits and take all necessary actions to implement the Approved Plan,
including filing or proceeding with a Permit Application for OBBC Regulated Buildings with the
City of Clevel \nd Department of Community Development Division of Building & Housing and the
Commission.

Section 4. That all formal actions of the Board of Directors of the Cleveland-Cuyahoga County Port
Authority concerning and relating to the adoption of this Resolution were adopted in an open
meeting of the Board of Directors and that all deliberations of this Board of Directors and any of its
committees that resulted in such formal action were in meetings open to the public in compliance
with all legal requirements including Section 121.22 of the Ohio Revised Code.

Resolution No. 1999-53
Adopted 7.16.99

AUG 271999
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Section 5. That this Resolution shall take effect immediately upbn its adoption.

ADOPTED: July 16, 1999

-
Yeas: j’ W
| _CHAIR ‘

Nays: sl () pr < Lais %

SE(ZKETARY
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Resolution No. 1999-53
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ATTACHMENT NO. 6

C & P OREDOCK - SALVAGE INVENTORY 8/31/99

In Attendance: Cheryl Davis, Eric Hirsimaki (Cleveland-Cuyahoga County Port
Authority), Dean Nocnan (Cleveland Bulk Terminal Dock Manager), Donald Petit
(Landmarks Commission staff). See attached photagraphs.

1. Office Building
- Panoramic photograph of the C & P Ore Dock (Haines Photo Co.) [Save]

2. Lunch Room/Shower Room Building
- Paired sinks in Jocker rcom [Do Not Save]

3. Boiler Room attached to above
- Boiler {Do Not Save]

S

4. Machine Shop

-. ~Chain links (roller chain) for Huletts [Save]

- Lathe (very large) [Do Not Save]

- Wooden rack (large) [Do Not Save}

- Metal grinding machine (“Standard”) [Do Not Save]

- Hydraulic press at north end [Do Not Save]

- Miscellaneous tools (hammers, wrenches, etc.) [Save only large custom
Hulett tools — locate and identify if extant]

Anvil  [Do Not Save]

- Low work table near forge {Do Not Save]

- Hotsting devices (block and tackle, misc. hoisting tools) [DDo Not Save]
- Forge (“Buffalo Forge Co.”) [Do Not Save)

5. Powerhouse

- Drawings and blueprints (all) on second floor and upper balcony level [Save]
- Books and paper documents (all) on second floor and upper balcony level
[Save]

- Miscellaneous tools (wrenches, etc.) (second fioor) [Do Not Save]

- Tools (wooden handled) for cleaning electrical contacts / unidentified
wooden handled electrical tools [Do Not Save]

- Gear templates / wood gear forms (ground level) [Save]

- 4 Westinghouse electric motors for Huletts (second floor) [Do Not Save]

- Unidentified machine (air compressor?) (“Ingersoll / Rand Co.”) (ground
level) [Do Not Save]

- Ceramic electrical insulators (ground level) [Do Not Save]

6. Maintenance Shed (corrugated metal shed)
- Spare parts (nuts, bolts, rivets, pipe, rods, etc.) [Save]

7. Shunt Engines
-Shunt engine track [Save adequate amount]




ATTACHMENT NO. 7

CLC Regular Meeting, 12/09/99

OLD BUSINESS

ADDENDUM CASE 98-105

HULETT UNLOADERS -- C & P ORE DQCK ON WHISKEY ISLAND The
Landmarks Commission approved a Resolution on July 8, 1999 regarding the Hulett
Unloaders. The Commission staff has signed a permit for the demolition of the
powerhouse and accessorial buildings. The Chairman has since received a letter from
Carol Poh Miller saying that the Commission staff erred in issuing a permit prior to
receiving Historic American Engineering Record (HAER) documentation.

Mr. Schanfarber said that the Landmarks Commission was established by Cleveland City
Council rather by Charter. It includes eleven members, seven appointed by the Mayor,
two Councilmembers, and two members of the administration. The Commission has a
staff of two people. Sometimes the Planning Commission is asked to assist. Hunter
Morrison, Executive Secretary by ordinance is responsible for staffing and the internal
workings of the Commission. The staff follows the Commission’s instructions. He said
that Don Petit had been out to the site several times to insure a salvage inventory was
saved. All items in the buildings were photographed. The salvaged items that will help
in reconstructing the Huletts have been crated. The Port Authority allowed the
Commission to make copies of a photograph in the Port Authority office. They have
agreed for its use in fundraising efforts to save the first Hulett.

Carol Poh Miller had sent a letter to the Chairman demanding the halt to demolition of
the powerhouse and the other buildings because the HAER documentation had not been
completed. The photography required for HAER documentation had been submitted prior
to the commencement of demolition of the accessorial buildings. The written
documentation had not been completed. Cheryl Davis said that the written documentation
will be completed next week., He noted that the staff had followed the spirit of the
agreement, and recommended approval of a resolution approving the issuance of the
permit.

The Chairman noted that the HABS (Historic American Buildings Survey) and HAER
documentation requirement has been traditionaltly handled by the State Historic
Preservation Office. In this case there was no Section 106 Review.
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ACTION Motion to ratify the staff’s action in granting a permit for the demolition of the
accessorial buildings, and accepting the HAER documentation of the accessorial
buildings.

SCHANFARBER _BAILEY Y BROWN_Y CIMPERMAN.Y GIBANS 1 MORGANY.
SANDE N _SCHUERLEIN_Y SHORR__VOLPE 2 WILLIS_ . 2

#,

Motion passed.

The Chairman then asked for an update on fundraising efforts for the Huletts. Genevieve
Ray said that she had been able to raise $126,235 for the second Hulett. They were slow
in raising funds because they were not sure of their goal. They plan to be able to raise
$200,000. Cheryl Davis said that they would need $200,000 plus the cost of moving the
Hulett. o '

NEW BUSINESS

CERTIFICATES OF APPROPRIATENESS

CASE 99-085

SHAKER SQUARE HISTORIC DISTRICT — SHAKER SQUARE Application for a
Certificate of Appropriateness for the redevelopment of Shaker Square, including new
construction, restoration, renovation, demolition of the powerhouse, site improvements,
and new signage concept.

WITNESSES Adam Fishman, Randy Ruttenburg (Developers), Gerald Herschmann
(Architect), Theodore Sande (Preservation Consultant), Reid Robbins (Shaker Square
Area Development Corporation).

DESIGN REVIEW COMMITTEE RECOMMENDATION The Shaker Square Design
Review Committee recommended approval of the renovations, with the condition that
sign guidelines are developed to augment the proposed new signs. The massing of the
Wild Oats Market was approved, but further review of architectural details was required.
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i plaintiffs® claims.

For the feasbn_s stated below, plaintiffs’ motion for summary judgment is GRANTED
in part and DENIED in Pait. (Docket no, 38). Defendants’ motion for Summary judgment

| is also GRANTED in part and DENIED in part. (Docket no, 40). The Court finds that

| plaintiffs’ claim that the Port Authority “segmented" its application, pursuant to the National

| Historic Preservation Act (the “NHPA"), 16 U.S.C. §470h-2(k), is not fipe, and thus grants

1 summary judgment ta the Corps on this claim apd dismisse

. The Coud further finds,
= &

LRSS N

| however, that the Corps %oggtg‘g the NHPA by Issuing a permit without awalting comment
;n.ga;:.g

[ from the Ohio State Historic Preservation Office (the "Ohio SHPO") or the Advisory Councli

§ on Historic Preservation (the "ACHP"). As explained below, a finding that the Corps issued

the permit in violation of the NHPA entitles plaintiffs to all the I

i
Y
S

the Court finds it is able

! 10 grant; the Court, accordinglif,:__g ne inti

permit no.

The Court hereby Orderz; the Ebrbs o E%vol% the Letter of Permission,
| 1999-01471(0). issued to the Port Authority on May 14, 19992 Ifthe Port Authority requires -

| any further dredging in the area covered by that permi,

it

it must geappiy for authority to do so.
| If a new application is made, defendants must%%gagj&

with all requirements of the NHPA,

including those mandating formal notice to the Ohio SHPO and ACHP and contemplating a

| waiting perfod afier such notice prior to

the issuance of a permit. The Corps must also

| consider whether the scope of any new permit sought implicates 16 us.c. §470h-2(k). The

! Plaintiffs’ motlon requesting

- Permission to submit additional authority s also
GRANTED. (Docket no. 50).

? As explained below, the oth
the wrong commiitted by the Corps;
supply thal refief.

er relief plaintiffs seek is notreasonably refated to
the Court will not and cannot order defendants fo

2-
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Corps may then.determine whether and under what conditions to rejssye the permit. The

Court also orders the Corps to Pay plainiffs’ reasonable attomey’s fees and costs.?

| L Background

The Hulett Iron Ore Unloaders [Huletts”] at issue in this suit were enormous ofe

unloading machines, about ten-stories tall, that stood near where Lthe Cuyahoga River flows

into Lake Erie on the Pennsylvania Railway Ore Dock [the "Ore Dock"), located on Whiskey

Island. George Hulett invented these imposing machines in the late 1800's, At one time,

seventy-five Huletts unloaded ore from boats in the Great Lakes, Virtually all of the Huletts

have now been dismantled of destroyed and none are currently in operation 4

The four
Huletls located on Cleveland's waterfront operated continuously from 1912 1o 1992, After

1992, tha Huietﬁ‘. were fendered obsolete by more modermn methods of unloading bulk cargo
from Lake Erie vessels. In1 393, the Huletts were designated a Cleveland Historie Landmark.

In 1997, the Ore Dock was listed in the Natlonal Register of Historic Places; the primary

r

historic aspect of the Ore Dock Prompting that designation was the presence of the Huletts.$

. Plaintiffs, thus, have only succeeded on the very '
narrow claim upon which the Court now grapts relief. The Court will not, therefore,

award any attorneys fees or costs in connection with plaintiffs’ earlier, unsuccessful
efforts. '

‘ There are currently four Huletts in existe
of Lake Michigan in Chicago, lllinois. As
storage here in Clevejan

nce. Two are located on the shores
will ba discussed below, the other two arelin
d, after having been fémoved from the Ore Dock.

T  msimaa.

* The Huletts have not been designatéd a National Historic Landmark,

-3-
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Cleveland Bulk Terminal
Whiskey Island, Clev., CUY., OH
No. | Date: July, August 2005
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Whiskey Island, Clev., CUY., OH

No. 2. Date: July, August 2005
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Cleveland Bulk Terminal

Whiskey Island, Clev., CUY., OH
No. 4 Date: July, August 2005
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Cleveland Bulk Terminal

Whiskey Island, Clev., CUY., OH

No. & Date: July, August 2005
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