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The Ducks Unlimited (DU) mission focuses on protecting and restoring wetland resources
critical to sustaining North America’s waterfowl populations. DU utilizes a scientific approach to
prioritize its conservation and mitigation activities. At a high-level, conservation priorities are
identified by a team of international biologists made up of waterfowl and conservation experts
spanning government, academia, and NGO sectors as described in the North American
Waterfowl Management Plan (NAWAMP; United States Fish and Wildlife Service 1986, 2012).
DU’s applied version of this plan, The International Conservation Plan identifies portions of
New York as priority landscapes for waterfowl conservation (Ducks Unlimited, 2005, 2019).
Furthermore, the northeastern United States and adjacent Canada support an estimated 7.6
million breeding waterfowl, 2.7 million wintering waterfowl, and four to five million migrating

waterfowl.

DU established the New York In-Lieu Fee Program (DU-NY ILF Program) to provide a third-
party compensatory mitigation option for unavoidable wetland impacts in this priority landscape.
DU has developed a suite of GIS-planning tools to aide in the identification of wetland
restoration and protection opportunities within these Service Areas following techniques
described by Hunter et al. 2012 and Raney and Leopold 2018. DU’s top-down prioritization of
landscapes and significant wetland features within those landscapes enables DU to identify
priority areas for wetland conservation and mitigation activities on a watershed-scale. DU
thoroughly evaluated wetland restoration opportunities in the Lower Genesee Service Area (SA)

(Figure 1) prior to coordinating the selection of this site with the IRT.

This plan describes an approach to provide mitigation at a 52.687-acre “Site” (Oatka Creek)
within a larger 53.187-acre property protected by Wetlands America Trust (WAT), a fully-
owned subsidiary of DU (Figure 2) in the Lower Genesee Service Area. The Site is located
within a regional priority area for waterfowl conservation, and species of greatest conservation
need (e.g., short-eared owl, northern harrier, eastern meadowlark). This mitigation plan has been
prepared and will be implemented by DU in accordance with 33 CFR 332.4, the “U.S. Army
Corps of Engineers New York District Compensatory Mitigation Guidelines” and the
“Guidelines for Mitigation Banking in Ohio” (currently used by the U.S. Army Corps of
Engineers Buffalo District). A Mitigation Plan is submitted for public comment followed by

Interagency Review Team review for potential approval.
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Figure 1 Site Location and Service Area.
Approximate coordinates Latitude: 42.783997° and Longitude: -78.119303°. The Site is accessed

from NY State Route 19, Middlebury, NY. This Site serves the Lower Genesee Service Area,
comprised of the 8-digit HUC: 04130003.
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Figure 2 View of the Site.
The 52.687-acre Site is located within a 53.187-acre property owned by Wetlands America Trust
(WAT). WAT is a wholly owned subsidiary of Ducks Unlimited.
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1. Introduction and Objectives
The primary goal of the Oatka Creek Mitigation Site (hereafter: Site) is to provide wetland
reestablishment, rehabilitation, enhancement, and preservation to compensate for wetland loss.
More specifically this site provides an opportunity to:
e Replace wetland functions lost at impact sites
e Reestablish wetland acreage
e Reduce greenhouse emissions through a reduction/elimination of farming activities at the
mitigation site
e Provide new habitat and or foraging opportunities for wildlife including species of
greatest conservation need
e Provide a buffer and improve habitat conditions along an important stream
e Provide habitat for migratory waterfowl

e Provide greenspace for use by the public

2. Site Selection

2.1 Site Description

The Site is located at Latitude: 42.783997° and Longitude: -78.119303° off NY State Route 19 in
the Towns of Middlebury and Warsaw, Wyoming County, New York in the Lower Genesee
Service Area (8-digit HUC 04130003) (Figure 1). This site was selected because of its unique
potential to reestablish a forested wetland community adjacent to Oatka Creek (Figure 2). During
initial site inspections, evidence and an oral history of repeated flooding indicated suitable
conditions for reestablishing wetland acreage. Hydrological conditions are described further in
Section 5.2, in the Wetland Delineation Report (Appendix A), and are shown in the Work Plan
(Appendix B). The Site spans 52.687-acres and lies within the larger 53.187-acre property
protected by WAT. A conservation easement encompassing the 52.687-acre Site will be

established to permanently protect natural areas on this property.

The wetland mitigation plan takes into consideration priorities identified in the New York State
Wildlife Action Plan (SWAP) (NYSDEC, 2015). These include protection and restoration of
floodplain forest, the restoration and enhancement of riparian buffers, and the control of invasive

and problematic native plant species. In addition to the wetland restoration activities at the Site,
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upland buffer areas will be planted to native upland trees and shrubs. The Site will also provide
important benefits to water quality. The New York State Department of Environmental
Conservation (NYSDEC) identifies aquatic life in this stretch of Oatka Creek as stressed due to
algal/plant growth related to nutrient and sediment loading from surrounding agricultural
activities, stream bank erosion is also widespread (NYSDEC, 2009). The Site contains
approximately 35.3-acres that has been in agricultural use under a rotation of hay and row crops.
The surrounding area also contains large dairy and other farming operations. Protection and
restoration of this property will improve water quality within the watershed, as wetlands are
particularly effective nutrient sinks (e.g., Mitsch and Gosselink 2000).

The wetland mitigation plan takes into consideration priorities identified in the New York State
Wildlife Action Plan (SWAP) (NYSDEC, 2015). These include protection and restoration of
floodplain forest, the restoration and enhancement of riparian buffers, and the control of invasive
and problematic native plant species. In addition to the wetland restoration activities at the Site,
upland buffer areas will be planted to native upland trees and shrubs. The Site will also provide
important benefits to water quality. The New York State Department of Environmental
Conservation (NYSDEC) identifies aquatic life in this stretch of Oatka Creek as stressed due to
algal/plant growth related to nutrient and sediment loading from surrounding agricultural
activities, stream bank erosion is also widespread (NYSDEC, 2009). The Site contains
approximately 35.3-acres that has been in agricultural use under a rotation of hay and row crops.
The surrounding area also contains large dairy and other farming operations. Protection and
restoration of this property will improve water quality within the watershed, as wetlands are

particularly effective nutrient sinks (e.g., Mitsch and Gosselink 2000).

The Site already provides breeding and migration habitat for waterfowl species such as mallard
and wood duck, that is likely to improve through restoration activities. Several bird species of
greatest conservation need (SGCN) identified in the State Wildlife Action Plan (SWAP,
NYSDEC, 2015) have been observed in the vicinity of the Site. Moreover, Oatka Creek is a
popular stream for trout fishing, this site will provide access for fishing. Specifically, the
objectives of this plan are to:

re-establish 1.79 acres of palustrine emergent (PEM) wetlands
re-establish 1.47 acres of palustrine scrub-shrub (PSS) wetlands
re-establish 9.95 acres of palustrine forested (PFO) wetlands
rehabilitate 3.08 acres of PEM wetlands
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rehabilitate 0.65 acres of PSS wetlands
rehabilitate 7.67 acres of PFO wetlands
rehabilitate 13.93 acres of upland buffer
enhance 1.78 acres of PEM wetlands
preserve 1.55 acres of PEM wetlands
preserve 1.12 acres of PFO wetlands
preserve 4.83 acres of upland buffer

47.82 acres of habitat will be preserved or restored through this project

3. Site Protection Instrument

The Site is owned by Wetlands America Trust, Inc. (WAT). WAT, a wholly owned subsidiary of
DU, is a non-profit conservation organization that is an Accredited Land Trust. Ownership of the
Site by WAT meets the site protection requirements of 332.7(a)(1). Signs shall be erected and
maintained that identify the mitigation site for conservation purposes. DU will transfer
ownership to a local land-trust as the long-term steward of the property. Upon transfer of the
property, WAT will retain a perpetual Conservation Easement on the Site in a form approved by
the Corps of Engineers. Any transfer of the property or transfer of interest in the Mitigation
Property from the Sponsor to another party requires USACE approval and consultation with the
IRT. Any such sale or conveyance made without the prior written concurrence of USACE

constitutes default and USACE may take action accordingly.

With the exception of activities approved in this Plan and the associated Nationwide Permit 27
affirmation, or activities approved by the USACE, no further alterations to the site shall occur.
Prohibited alterations include but are not limited to:

1. General. There shall be no future fillings, flooding, excavating, mining, or drilling; no
removal of natural materials (soil, sand, gravel, rock, minerals, etc.); no dumping of
materials; and no alteration of the topography which would materially affect the Protected
Property in any manner, except as authorized by the Permit, ILFP Instrument, Instrument
Amendment, and any modifications thereof.

2. Waters and Wetlands. In addition to the general restrictions above, within the Protected
Property there shall be no draining, dredging, damming, or impounding; no changing the
grade or elevation, impairing the flow or circulation of waters, or reducing the reach of
waters; and no other discharges or activity requiring a permit under applicable water
pollution control laws and regulations, except as authorized by
the Permit, ILFP Instrument, Instrument Amendment, and any modifications thereof.

3. Trees/Vegetation. On the Protected Property there shall be no clearing, burning, cutting, or
destroying of trees or vegetation, except as may be necessary to protect public health or
safety or as authorized by the Permit, ILFP Instrument, Instrument Amendment, and any
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modifications thereof; there shall be no planting or introduction of non-native or exotic
species of trees or vegetation.

4. Uses. No agricultural, animal husbandry, industrial, residential development, mining, logging,
or commercial activity shall be undertaken or allowed on the Protected Property.

5. Structures. There shall be no construction, erection, or placement of buildings, billboards, or
any other structures, to include fences, parking lots, trailers, mobile
homes, camping accommodations, or recreational vehicles, or additions to existing
structures, on the Protected Property, except as authorized by
the Permit, ILFP Instrument, Instrument Amendment, and any modifications thereof.

6. New Roads. There shall be no construction of new roads, trails, or walkways on the Protected
Property without the prior written approval (including approval of the manner of
construction) of Grantee and the USACE.

7.Utilities. There shall be no construction or placement of utilities or related facilities (including
telecommunications towers and antennas) on the Protected Property without the prior
written approval (including approval of the manner of construction) of Grantee and the
USACE.

8.Pest Control. There shall be no application of pesticides or biological controls, including
controls of problem vegetation, on the Protected Property without prior written approval
(including approval of the manner of application) of Grantee and the USACE, or as
authorized by the Permit, ILFP Instrument, Instrument Amendment, and any
modifications thereof.

9.Vehicular Use. There shall be no use of any motorized vehicle or motorized equipment, and
no use of any non-motorized bicycle anywhere on the Protected Property, except in the
case of emergency, for the purpose of enforcement of applicable laws and regulations, for
the purpose of monitoring compliance with the purposes of this Conservation Easement,
or as authorized by the Permit, ILFP Instrument, Instrument Amendment, and any
modifications thereof.

10. Subdivision. There shall be no division or subdivision of the Protected Property.

11. Other Prohibitions. Any other use of, or activity on, the Protected Property which is or may
become inconsistent with the purposes of the Conservation Easement, the preservation of
the Protected Property substantially in its natural condition, or the protection of its
environmental systems, is prohibited, except as authorized by the Permit, ILFP
Instrument, Instrument Amendment, and any modifications thereof.

DU will also transfer funds to the long-term steward for the establishment of a stewardship
endowment to be used for long-term monitoring and management of the site according to the

long-term management plan (Described further in Section 10).
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4. Determination of Credits

The IRT will determine credits based on wetland and upland buffer acres that meet or exceed
performance standards, described in Section 8, and the credit ratios of the ILF Instrument as
shown in Table 1. The IRT will consider buffer credits based on a site evaluation. The credit
generation table will be modified as monitoring provides specific information on the size and
quality of the wetlands being rehabilitated. Should areas not meet all of the performance criteria
described in Section 8 at the end of the 10-year monitoring period, the program sponsor may
request more time to achieve goals, or request that the Corps of Engineers consider an
appropriate reduction in credit generation, or the Corps of Engineers may require additional

monitoring/corrective action at the ILF Site.

Table 1 Credit Generation
The program sponsor anticipates the ILF Site will generate 18.94 credits based on the following
ratios and acreages for each mitigation activity.

Ratio Credits
Mitigation Activity Acres  (Acres:Credits) Generated
PEM Re-establishment 1.78 1:1 1.78
PEM Re-establishment (within 100 ft buffer) 0.01 4:1 0.00
PEM Rehabilitation 3.08 4:1 0.77
PEM Enhancement 1.78 4:1 0.45
PFO Re-establishment 9.80 1:1 9.80
PFO Re-establishment (within 100 ft buffer) 0.15 4:1 0.04
PFO Rehabilitation 7.67 3:1 2.56
PSS Re-establishment 1.30 1:1 1.30
PSS Re-establishment (within 100 ft buffer) 0.17 4:1 0.04
PSS Rehabilitation 0.65 4:1 0.16
Upland Buffer Rehabilitation 13.93 8:1 1.74
Upland Buffer Preservation 4.83 20:1 0.24
Wetland Preservation 2.67 15:1 0.18
Permanent Fill (berm) 0.12 -1:1 -0.12
Total 47.82 18.94

In order for the performance standard to be met, re-established wetlands must have a VIBI-FQ of
40. Whereas rehabilitated wetlands must have a VIBI-FQ of 40 or a 10-point increase from the
baseline, whichever is higher. Three baseline plots located in the proposed wetland rehabilitation

areas had VIBI-FQ scores ranging from 2.52-10.71. We anticipate an ecological lift will be
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achieved with the restoration of hydrology, implementation of invasive species control, and the
planting plan in accordance with Ohio Wetland Mitigation Guidelines specifications. Seed mixes

with a FQAI score >50 will be used in all wetland areas.

Wetland 2 and portions of wetland 3 will be treated for invasive species. No hydrological
restoration or planting will occur in these areas. These areas are shown as PEM enhancement in

the Credit Generation Plan (Appendix B).

We propose a 1:1 credit ratio for re-established wetlands, 3:1 for the rehabilitated forested
wetlands, 4:1 for the rehabilitated scrub wetlands, 4:1 for the rehabilitated emergent wetlands,
and 4:1 for enhanced emergent wetlands. Rehabilitation occurs where both hydrologic and plant
community improvements are being made to an existing wetland. The 3:1 ratio requested for
rehabilitated forested wetlands reflects underlying costs required to reestablish tree cover.
Existing PEM wetlands have been degraded through past disturbances including tilling,
sedimentation, and the introduction of invasive species. The project sponsor anticipates efforts to
rehabilitate the plant community in this area will be more similar to costs to reestablish wetlands,

hence the request for a 4:1 ratio.

Agricultural acreage has increased since the late 1990°s within the counties surrounding Oatka
Creek (GFLRPC 2016). This Site has been cleared and drained and is currently in row crop
production. Furthermore, recent years have seen a reduction in regulatory authority over
wetlands (SWANCC, Rapanos), and recent studies suggest that further relaxation of the clean
water act may lead to further wetland losses (Raney and Leopold 2018). There are two small
forested wetlands at the Site, together they cover 1.12 acre. These wetlands are a small remnant
of the original floodplain forest community. These forested wetlands do contribute to important,
watershed scale functions; flood-storage value, carbon sequestration, habitat for wildlife
(including species of greatest conservation need), and a role in denitrification. Additionally,
these forested areas along Oatka Creek protect the adjacent wetlands and uplands from
streambank erosion. Due to the important functions of these wetlands, we propose a credit

production ratio of 15:1 to preserve existing wetlands at the Site.
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Preservation of the existing forested upland buffer will also maintain habitat continuity and a
diverse array of cover-types to increase wildlife usage. Wetlands and streams without intact
upland buffers typically have lower plant diversity, more invasives, higher nutrients, sediment
inputs, and temperatures. Given the importance of buffers to Oatka Creek, adjacent wetlands,

and the quality of the habitat, a ratio of 20:1 for upland buffer preservation is recommended.

The existing upland buffer in the agricultural fields is planted to row crops and also includes a
variety of non-native species associated with cropland. The VIBI-FQ score for this area is only
0.54. These fields are harvested and tilled on a regular basis, providing very little ecological
benefit. Row crops provide very little cover for wildlife and contribute increased loads of
sediments and nutrients to Oatka Creek. This area will be planted to an upland forest community,
which will include a significant percentage of mast bearing species. This will improve the
vegetation community and provide year-round, high quality cover for wildlife. An 8:1 credit-

ratio is proposed for upland buffer rehabilitation.

e Provided that preservation is documented, and financial assurances are in place (recorded
Notice of Mitigation Requirements on the deed with intention to file a CE) the credit
release schedule will include:

e All of the credits associated with the preservation will be released upon approval of this
Instrument Amendment, recordation of the conservation easement, and execution of
financial assurances.

e 15% of the credits for rehabilitation will be released at as-built production and approval
by the IRT.

e 15% of the credits for rehabilitation will be released after meeting the first interim goal.

e 30% of the credits for rehabilitation will be released after meeting the second interim
goal.

e 15% of the credits for rehabilitation will be released after meeting the third interim goal.

e 25% of the credits for rehabilitation will be released after the final performance standards
have been met for the 10-year monitoring period, the conservation easement is recorded,
and the long-term stewardship is funded and approved.
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5. Baseline Ecological Characteristics

5.1 Historic and Existing Plant Communities, Including Wetlands

The Site has a history of use as agricultural land dating back to at least the 1970’s. Vegetation
communities were surveyed between October 2018 and June 2019, and are further described in
the wetland delineation report in Appendix A. Here we provide a brief summary of the plant
communities and provide photographs of current site conditions. The emergent wetlands within
the agricultural fields are dominated by cattail (Typha spp.), prickly comfrey (Symphytum
asperum), reed canary grass (Phalaris arundinacea), and teal love grass (Eragrostis hypnoides).
Wetland W-1 also contains a stand of common reed (Phragmites australis). The forested
wetlands along Oatka Creek are dominated by red maple (Acer rubrum), boxelder (Acer
negundo), black willow (Salix nigra), and cinnamon fern in the understory (Osmundastrum
cinnamomeum). The cropland was planted to corn (Zea mays) and soybean (Glycine max) in
2019, but also contained large barnyard grass (Echinochloa crus-galli), English plantain

(Plantago lanceolata), Canada thistle (Cirsium arvense), and red clover (Trifolium pratense).
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Oatka Creek Photos. Fields are numbered 1-4 going from north to south.

Field 1 of the site is shown in the foreground, it contains W-1 and W-2. Photo taken October
2018.

Field 1 showing water accumulating from overland flow, and flood-waters from Oatka Creek
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View of field 2 containing W-3.

Field 2 December 19, 2017.
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Field 3. W-4 extends through the center of the field and is characterized by a brown-yellow color
profile as opposed to green in more upland areas. The middle field where excavation and low-
berm installation will occur.

Field 3 has the largest reestablishment potential of all the fields. Hydrology was moving from
SW to NE as sheet flow across the property as the river has backed up water flowing off the
hillside, causing water to spill out across the field. During a December 2017 field visit.
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Field 4, the image is oriented facing South. Oatka Creek travels under Route

Field 4 The southernmost hay field floods periodically, typically in the winter and spring.
Pictured in August 2018.
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Forested areas along Oatka Creek provide an important buffer from agricultural run-off. DU will
expand these buffers through this project by planting upland buffers and forested wetlands
adjacent to the creek.

Cultural Resources

A request for a cultural and historic resources review was submitted to the New York State
Office of Parks, Recreation and Historic Preservation (OPRHP) and a response was received.
According to (OPRHP), no cultural resources will be affected by the wetland mitigation

activities (Appendix C).

5.2 Site Land Use History, Including Structures

There are no structures on the property. From a review of aerial photography dating back to
1972, fields within the Site have been continuously maintained for agricultural production 1995-
2018 is shown in Figure 3. On-site reviews in October 2018 and May 2019 provided evidence of
previous hydrological modifications, including ditching and tile drainage. Much of the Site’s
cropland areas appear to have historically supported more extensive wetlands prior to drainage
and tillage activities. The fields were planted to wheat in 2018. In the spring of 2019 the fields
were plowed and planted to corn and soybeans. There are no known hazardous material sites

located on or within the vicinity of the Site.

19|Page



‘ ; Ducks Unlimited, Inc.

Figure 3 Historical Aerial Photos from Oatka Creek.
The property has been pretty stable in terms of landuse dating back until 1995. Wetland extent on the property has likely dropped

somewhat in the field second from the northernmost, and a swale across the largest field running NE has been obscured through tilling
from agricultural activities.
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5.3 Soil Descriptions

Based on the Soil Survey of Wyoming County, New York (USDA Official Soil Series Descriptions) the
soil series mapped on-site include Canadice silty clay loam, Darien silt loam, Herkimer shaly silt loam,
and Teel silt loam. A soils map is provided in Figure 4. Soil conditions in the field appear to conform to
the mapped soil series. Additionally, soil borings were taken throughout areas potentially suitable for
restoration work. Descriptions of soil borings are provided in the work plans for the Site in Appendix B.
Overall soils appear suitable for basin construction and berm construction. Where native soils are
unsuitable for berm construction, silty-clay and clay loams will be pulled from nearby areas of planned
excavation.

Ca-Canadice silty clay loam. This is a nearly level soil is in flat areas or in slight depressions within old
glacial lake basins. Individual areas are long and narrow, or they are oblong. They range from 10 to 50
acres in size. These areas are subject to ponding in spring and after heavy rains. In a representative profile
of a cultivated area, the surface layer is a very dark gray light silty clay loam about 9 inches thick. This
layer has a few, distinct, yellowish-brown mottles. The upper part of the subsoil, to a depth of 14 inches,
is grayish-brown firm silty clay loam that contains many prominent mottles. The lower part, to a depth of
38 inches, is a dark-gray, firm silty clay that also contains many prominent mottles. The substratum is
mottled gray silty clay that is slightly lower in clay content than the subsoil. It is firm and calcareous from
a depth of 45 inches down to a depth of 50 inches or more.

DnC-Darien silt loam, 8-15 percent slopes. This moderately sloping soil has a profile similar to the one
described as representative for the series, but the upper part of the subsoil is thinner. This soil generally is
in concave areas that receive some runoff from adjacent soils. It generally is below drier Manlius or
Danley soils on adjacent steeper areas. In a representative profile the surface layer is very dark grayish-
brown silt loam 9 inches thick. The subsurface layer is friable, mottled, grayish-brown silt loam and
extends to a depth of about 12 inches. The upper part of the subsoil, about 8 inches thick, is firm, dark
grayish-brown light silty clay loam that contains many faint and distinct mottles. The lower part of the
subsoil, to a depth of about 35 inches, is firm, dark grayish-brown silty clay loam that contains many
distinct mottles. The surface and subsurface layers and the subsoil contain a few shale fragments. Below a
depth of 35 inches, the substratum is olive-gray shaly silty clay loam till that has some faint mottles. It is
firm and calcareous.

HeB-Herkimer shaly silt loam, 3 to 8 percent slopes. This gently sloping soil has convex slopes and is
on shaly outwash fans between steep valley sides and flood plains. Individual areas range from 5 to 40
acres or more in size, but along the Oatka valley where areas tend to merge, the landscape has a gently
rolling appearance. In a representative profile the surface layer is very dark grayish-brown shaly silt loam
8 inches thick. The subsoil, from a depth of 8 down to 38 inches, is friable, porous, dark-brown to brown
shaly silt loam that contains about 25 percent shale fragments. The substratum, from a depth of 38 to 45
inches, is friable, dark grayish-brown very shaly loam that contains about 55 percent shale fragments.
From a depth of 45 to 60 inches or more, the substratum is stratified.

Te-Teel silt loam. This soil is nearly level and is on the flood plains of the larger streams. Individual
areas occupy narrow strips within the flood plains and generally are 10 to 50 acres in size. It is subject to
annual flooding, generally early in spring. In a representative profile the surface layer is very dark
grayish-brown silt loam 10 inches thick. The subsoil is friable silt loam that extends from a depth of 10
down to 38 inches. The upper part, from a depth of 10 down to 18 inches, is dark grayish-brown. The
middle part, from a depth of 18 down to 24 inches, is brown to dark brown with grayish-brown mottles.
The lower part, from a depth of 24 down to 38 inches, is grayish-brown with faint and distinct mottles.
The substratum, to a depth of 60 inches or more, is friable, dark grayish-brown silt loam that is faintly
mottled.
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